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PRAYER FOR RELIEF
Pursuant to Illinois Supreme Court Rule 315, the Defendant-Appellants, Mario Lopez
and Martha Lopez (“Defendants”), respectfully request that this Court grant them leave to
appeal from the May 4, 2018, decision of the Illinois Appellate Court, Second District,
which affirmed in part, and vacated in part, the decision of the Eighteenth Judicial Circuit.

STATEMENT OF JURISDICTION

Illinois Supreme Court Rule 315 confers jurisdiction upon this Court. The Appellate
Court issued its first opinion on November 14, 2017, reversing the judgment, vacating all
orders, and dismissing Plaintiff, U.S. Bank’s foreclosure action for lack of standing. On
December 15, 2017, Plaintiff’s Petition for Rehearing was allowed. On May 4, 2018, the
Appellate Court issued its second opinion, which affirmed in part, vacated in part, the trial
court’s orders. The filing of this petition for leave to appeal on June 7, 2018, is timely.

POINTS RELIED UPON

This case presents a matter of significant importance regarding Supreme Court Rule
113 promulgated by this Court; the proper test for a non-holder with rights of a holder
under the Uniform Commercial Code, and whether a Plaintiff can retroactively cure its
standing by amendment. The issues are a case of first impression in this state, although it
is noteworthy that these issues have been ruled upon differently than the Second District’s
Second Opinion in other states. If the Appellate Court’s decision stands, a specific
endorsement on a promissory note is meaningless, the application of the non-holder with
rights of a holder test will not be uniformly applied, and Rule 113 has no practical

application.
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STATEMENT OF FACTS

On March 11, 2014, Plaintiff, U.S. Bank Trust, National Association (“U.S. Bank™)
filed its original Complaint to Foreclose Mortgage (“Complaint). The action was filed by
U.S. Bank not in its individual capacity but solely as Owner Trustee for Queen’s Park Oval
Asset Holding Trust. (V1, R. C2). The Mortgage and Note, as it currently existed, was
attached to the Complaint. The Note was specifically endorsed to the “Secretary of
Housing and Urban Development.” (“HUD”). There were no endorsements, or
assignments of the Note to the Plaintiff when the Complaint was filed. (V1, R. C2-C16).
In its original Complaint, Plaintiff alleged that it was the “legal holder of the indebtedness.”
(V1, R. C3).

On May 12, 2014, Defendants filed their Answer and three (3) Affirmative Defenses;
(1) Lack of Standing, (2) Violation of Supreme Court Rule 113, and (3) Non-Compliance
with 24 C.F.R. 8203.604. (V1 R. C33-C52). On October 27, 2014, a briefing schedule
and hearing date was set on Plaintiff’s Motion to Strike. (V1, R. C61-C66, C78). On the
hearing date, Plaintiff made an oral motion to amend its Complaint which the court granted.
Defendants objected to the filing of an amended Complaint and argued a Rule 113 violation
would occur. (V1, R. C106).

On November 7, 2014, Plaintiff filed an amended Complaint. (V1, R. C107-C123).
Plaintiff now alleged that “on March 11, 2014 Plaintiff was a non-holder in possession of
the Note with rights of a holder. Plaintiff is currently the legal holder of the note.” (V1, R.
C108). The amended Complaint attached an undated allonge which was not filed with the
original Complaint. (V1, R. C122). The Allonge contained an endorsement that was

executed after March 11, 2014, the filing of the foreclosure complaint. These facts were
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adduced by the judicial admissions of the Plaintiff in its pleadings and in an affidavit of
one of Plaintiff’s attorneys, Robert Rappe Jr. (V2, R. 361).

The Allonge contained a special endorsement to “Queens Park Oval Asset Holding
Trust.” (V1, R. C122). Defendants argued in the trial court that the allonge attached to the
amended Complaint was a violation of recently enacted Supreme Court Rule 113. On
January 8, 2015, Defendants presented a combined Motion to Dismiss Plaintiff’s Amended
Complaint pursuant to 735 ILCS 5/2-619.1 and Supreme Court Rule 113. (V1, R. C124).
Defendants argued that Plaintiff lacked standing to file the foreclosure action, and that it
violated Supreme Court Rule 113, as the Note was endorsed to a non-party to the case and
not to the Plaintiff. On March 18, 2015, the trial court denied Defendants’” Combined
Motion to Dismiss, with leave granted to file an Answer. (V1, R. C274).

On April 16, 2015, Defendants filed an Answer with Affirmative Defenses to Plaintiff’s
Amended Complaint to Foreclose Mortgage. (V1-V2, R. C275-C306, C307-C339).
Defendants specifically denied Plaintiff’s new legal allegation as to paragraph 3N, raised
the Affirmative Defenses of lack of standing and non-compliance with 24 C.F.R § 203.604.
Defendants reiterated within their standing defense that Supreme Court Rule 113 was
violated. The Plaintiff admitted they were not in possession of an endorsed note at the
original filing. (V1, R.264).

On August 26, 2015, Plaintiff presented its 735 ILCS 5/2-619.1 Motion to Strike
Defendants’ Affirmative Defenses. (V2, R. C404). The Motion to Strike contained exhibits
including an assignment of the mortgage, without the note, various affidavits, and a Federal
Express tracking label. (V2, R. C355 - C401). Plaintiff maintained that the mortgage

assignment established its legal capacity as a “non-holder with rights of a holder” when the
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Complaint was filed. The mortgage assignment did not attempt to assign the Note. (V2.
R. 358). On September 24, 2015, Defendants filed their Response to Plaintiff’s 735 ILCS
5/2-619.1 Motion to Strike. (V2, R. C406-C500). Defendants maintained that Plaintiff’s
Motion was procedurally improper, in that, it utilized a 735 ILCS 5/2-619 which is
available only to a Defendant, that Plaintiff lacked standing, and violated Supreme Court
Rule 113. Defendants further maintained that Plaintiff failed to follow mandated servicing
guidelines under 24 C.F.R § 203.604.

On November 4, 2015, the trial court granted Plaintiff’s Motion to Strike and struck
the Defendants’ Affirmative Defenses with prejudice, thereby precluding Defendants from
correcting any deficiencies in their affirmative defenses. (V2. R. C508). The trial court
held that the Plaintiff was a “non-holder with rights of a holder.” (ROP 11-12, L13-L24,
L1-L10). Subsequently, with Defendants’ Affirmative Defenses stricken, Summary
Judgment, and a Judgment of Foreclosure and Sale was granted in favor of the Plaintiff on
July 18, 2016. (V2, R. C621-C629). On November 7, 2016, Plaintiff’s Motion to Confirm
Sale was granted. A personal deficiency was awarded against the Defendants in the amount
of $144,857.75. (V3, R. C651-C653).

On November 16, 2016, the Defendants file a timely notice of appeal pursuant to
Supreme Court Rule 301 and 303. Defendants appealed to the Appellate Court, the orders
granting Plaintiff its Oral Motion to Amend the Complaint on October 27, 2014; the March
18, 2015, order denying the Defendants’ Combined Motion to Dismiss pursuant 735 ILCS
5/2-619.1 and Illinois Supreme Court Rule 113; the November 4, 2015, order granting
Plaintiff’s Motion to Strike Defendants’ Affirmative Defenses; the order of July 18, 2016,

granting Plaintiff’s Motion for Summary Judgment, and a Judgment of Foreclosure and
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Sale, and the order entered on November 7, 2016, granting Plaintiff’s Motion to Confirm
the Sherriff’s Report of Sale and Distribution. (V3, R. C655-C657). Subsequently, the
Appellate Court granted the Defendants’ request for Oral Argument, and the matter was
heard before the Appellate Court on October 3, 2017.

On November 14, 2017, the Second District Appellate Court of Illinois, issued its first
opinion (“first opinion”) with a unanimous panel, reversing the trial court decision,
vacating all orders, and dismissing the foreclosure action for Plaintiff’s lack of standing.
The Court ruled that the Note on its face showed it was not endorsed to the Plaintiff at the
original filing, and that the allonge was endorsed to the Plaintiff after the filing of the
original Complaint. The Court also held that the assignment of mortgage created no rights
on behalf of the assignee, because it was merely a transfer of the mortgage, and not a
transfer of the Note. (Al).

On December 5, 2017, the Appellate Court withdrew its opinion on its own motion and
stated that a new opinion would be issued in due course. (A10). Sometime thereafter, the
Plaintiff filed a Petition for Rehearing. On December 15, 2017, the Appellate Court entered
an order allowing the Petition for Rehearing and setting a briefing schedule on the matter.
(Al11). OnJanuary 10, 2018, the Defendants filed their Response to Plaintiff’s Petition for
Rehearing.

On May 4, 2018, the Appellate Court issued its second opinion (“second opinion™) in
this matter. The Appellate Court affirmed in part, and vacated in part, the decision of the
trial court. The Appellate Court determined that the Plaintiff had standing and affirmed
the trial court order striking Defendants’ Affirmative Defense with prejudice. The

Appellate Court vacated the order granting Plaintiff’s Motion to Strike Defendant’s
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affirmative defense concerning Plaintiff’s non-compliance with 24, C.F.R. 203.604, and
the judgment of foreclosure and sale. (A12).

The Defendants now Petition for Leave to Appeal to the Illinois Supreme Court,
requesting review of the Appellate Court’s orders affirming the striking of Defendants’
Affirmative Defense of Lack Standing, their procedural challenge under Supreme Court
Rule 113, the proper test for an alleged non-holder with rights of a holder, and the improper
use of a Section 2-619 to strike the Defendants’ Affirmative Defense with prejudice.

ARGUMENT

l. Supreme Court Rule 113 promulgated by this Court requires compliance;
not evasion, and this Court should grant review to aid the lower courts in
its application.

“You would think that with the number of cases — we had over 6600 cases at one
point — that there wouldn’t be new fact situations when it comes to standing”

The Hon. Judge Gibson. (ROP 11, L19-L21).
On May 1, 2013, this Court promulgated Supreme Court Rule 113 as applied to practice
and procedure in mortgage foreclosure actions.

The rule states in part:

Rule 113. Practice and Procedure in Mortgage Foreclosure Cases:

(a) Applicability of the Rule. The requirements of this rule supplement, but do not
replace, the requirements set forth in the Illinois Mortgage Foreclosure Law (735
ILCS 5/15-1101 et seq.) and are applicable only to those foreclosure actions filed
on or after the effective date of May 1, 2013.

(b) Supporting Documents for Complaints. In addition to the documents listed
in section 15-1504 of the Illinois Mortgage Foreclosure Law (735 ILCS 5/15-1504),
a copy of the note, as it currently exists, including all indorsements and allonges,
shall be attached to the mortgage foreclosure complaint at the time of filing.
Supreme Court Rule 113 is an additional requirement to the documents listed in section

15-1504 of the Illinois Mortgage Foreclosure Law (735 ILCS 5/15-1504). 1ll. S. Ct. R
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113(b). Thus, a Complaint that does not comply with Supreme Court Rule 113 is defective
as a matter of law. The Rule further states, “The requirements of this rule supplement, but
do not replace the requirements set forth in the Illinois Mortgage Foreclosure Law (735
ILCS 5/15 -1101 et seq.) lll. S. Ct. R. 113. The Rule contains mandatory “shall” language.
Our Appellate Courts have repeatedly held when interpreting the Illinois Mortgage
Foreclosure Law “shall” means “mandatory” and not permissive.” 735 ILCS 5/15-1105(b).
See Bank of Am., N.A. v. Adeyiga, 2014 IL App (1st) 131252, 1100. (Grace-period-notice
prerequisite in the foreclosure law was mandatory because it used the word “shall”’). Rule
113(b)’s employment of the words “as it currently exists...at the time of filing” precludes
reliance upon an allonge executed after the Complaint was filed.

This Court seemed to envision at the heart of this rule judicial economy and a reduction
in the pleading defects filed by Plaintiffs. This Court stated in Wells Fargo Bank v.
Mcluskey:

“Additionally, we note that the new supreme court rules on mortgage foreclosure
aim to alleviate many of the problems arising with regard to potential pleading
defects in the underlying foreclosure proceeding, thereby resolving these issues at
the earliest possible time.” Wells Fargo Bank, N.A. v. McCluskey, 2013 IL 115469,
P 25.

However, unless the rule is strictly interpreted and applied, the problem has not been
alleviated, and the instant matter demonstrates why review is necessary. The record
reflects that on March 11, 2014, Plaintiff, U.S. Bank, filed its original Complaint to
Foreclose Mortgage against Defendants in the Circuit Court of DuPage County. The
Complaint was subject to Supreme Court Rule 113(b) because it was filed after May 1,

2013. The Note contained a special endorsement to HUD, a non-party to the case. The

Code of Federal Regulations mandates assignment (of the Note) to Secretary of HUD
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where the mortgagee has filed a claim for insurance benefits. See 24 C.F.R. §203.351.
There were no endorsements, or assignments of the Note to the Plaintiff attached to the
original Complaint. (V1, R. C2-C16).

In its Complaint, Plaintiff alleged it was the “legal holder of the indebtedness.” (V1, R.
C3). The statement constituted judicial admission. Under the Illinois Mortgage
Foreclosure Law (735 ILCS 5/15-1101 et seq.) (“IMFL”) a Mortgagee, is defined as the
holder of an indebtedness secured by a Mortgage or one claiming through a Mortgagee as
a successor (735 ILCS 5/15 -1208 (West 2018)). Plaintiff’s contention that it was the
“legal holder of the indebtedness” was not supported by the documents attached to its own
Complaint; in fact, it was directly contradicted by them. The evidence introduced in the
trial court demonstrated the Secretary of HUD had standing to enforce the Note at the time
the original Complaint was filed. (V1. R. C16).

On October 27, 2014, Plaintiff made an Oral Motion to amend its Complaint at the time
of the hearing on its Motion to Strike. The Defendants objected to the filing of an Amended
Complaint and argued a Rule 113 violation would occur.

MR. KHWAJA: And | would like that over my objection, your Honor.
(ROP 7, L17-L18).

THE COURT: Over your objection that they file an amended complaint?
(ROP 7, L19-L.20).

MR. KHWAJA: Yes, because I don’t see how it can be remedied,
especially in violation of Supreme Court Rule 113, if they’re coming in with
another endorsed note and additional endorsement. Also, like | said, what
could they possibly state in their capacity as to that government agency who
is the holder of the note? That they’re the agent or their servicer? I don’t see
the relation. So I’m just generally requesting it’s over my objection because
I don’t see what they could possibly amend and Plaintiff’s Counsel hasn’t
stated that reason.

(ROP 7-8 L21-L24; L1-L7).
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THE COURT: All right. Well, you can note in the order that’s over Mr.
Khwaja’s objection. (ROP 8, L11-L12).

If any violation of Rule 113 could be cured by amendment and by way of an oral motion,
foreclosing lenders would have no incentive to comply with Rule 113’s specific and
mandatory obligations. Rule 113’s mandate is clear from the language which it employs:
“a copy of the note, as it currently exists, including all indorsements and allonges, shall be
attached to the mortgage foreclosure complaint at the time of filing.” Ill. S. Ct. R. 113.

On November 7, 2014, Plaintiff filed an Amended Complaint. (R. C107-C123). The
Amended Complaint attached a new allonge which was not filed with the original
Complaint. (V1, R. C122). The recent enactment of Supreme Court Rule 113 created a
procedural requirement. The Rule was designed to supplement the Illinois Mortgage
Foreclosure Law, and thus, became fundamental to the filing of a mortgage foreclosure

complaint. Ill. Sup. Ct. R. 113. The second part of Supreme Court Rule 113(b)..._including

all indorsements and allonges is of particular consequence and why review is necessary to
determine this Court’s intent...

Courts in this state have noted that Supreme Court Rule 113 could create issues for
mortgage lenders if they elected not to comply. See e.g. Bayview Loan Servicing, LLC v.
Cornejo, 2015 IL App (3d) 140412, § 14. The Appellate Court did not find Rule 113
applicable. This Court should reconsider that ruling, or Rule 113 in essence, is a mere
suggestion. Such a result is not consistent with the spirit of the Rule.

According to the Chancery Division of the Circuit Court of Cook County, as of 2018
there are 18,606 foreclosures pending in Cook County alone. Therefore, the application of
the Rule has great importance in this State. Moreover, it is irrational that 113 supplemental

to the IMFL requires Plaintiff’s to be a “holder” of the Note but does not address “non-
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holders.” Therefore, either Rule 113 must be strictly applied, or it is unworkable and
cannot provide guidance to practitioners and the courts. Compare the specificity found in
Florida Rule of Civil Procedure which states in relevant part:

Rule 1.115. Pleading Mortgage Foreclosures

(a) Claim for Relief. --A claim for relief that seeks to foreclose a mortgage or other
lien which secures a promissory note on residential real property, including
individual units of condominiums and cooperatives designed principally for
occupation by one to four families, must: (1) contain affirmative allegations
expressly made by the claimant at the time the proceeding is commenced that the
claimant is the holder of the original note secured by the mortgage; or (2) allege
with specificity the factual basis by which the claimant is a person entitled to
enforce the note under section 673.3011, Florida Statutes. Fla. R. Civ. P. 1.115
(Emphasis added).

Therefore, Rule 113, if not strictly applied and enforced, it cannot and will not fulfill its
stated purpose. This Court should grant review to clarify Rule 113 and consequences for

non-compliance.

1. The Second District Appellate Court’s ruling allows standing to be cured
retroactively by amendment obliterating well-established Illinois case law
that standing must be determined at the inception of the case.

On November 14, 2017, the Second District Appellate Court, unanimously, reversed
and dismissed this case based on Plaintiff’s lack of standing and stated:

“Similarly here, the note attached to the original complaint showed on its face that it was
not indorsed to plaintiff. At the hearing on defendants’ motion to dismiss plaintiff amended
complaint, plaintiff conceded that the note was not indorsed to plaintiff on the date the
original complaint was filed. Plaintiff alleged that the copy of the note attached to its
original complaint was a “copy of the note as it currently exists.” Thus, the allonge, which
has no date of execution, must have been executed after the filing of the original complaint.
As defendants observe, plaintiff’s admission that the note attached to its complaint was in
its current form leaves no other possible interpretation. As in Gilbert, defendants have
made a prima facie showing of a lack of standing, and plaintiff has failed to rebut it.”
United States Bank Trust Nat'l Ass'n v. Lopez, 2017 IL App (2d) 160967 P22. (first
opinion).

10
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On May 4, 2018, without dissent, the Appellate Court reversed their own decision, and
found the Plaintiff had standing. The instant matter is the first of its kind in Illinois, where
an Appellate Court openly recognizes that: 1) When the Complaint was filed the Note was
endorsed to someone other than the Plaintiff; 2) That no version of the Note existed at the
time the Complaint was filed that was made payable to the Plaintiff; and 3) The Allonge
that was attached to the Amended Complaint was endorsed to the Plaintiff, after the case
was filed. U.S. Bank Trust N.A. v. Lopez, 2018 IL App (2d) 160967 Pp4-6, 29.

The ruling is in conflict with several decades of well-established Illinois case law that
standing must be determined when the Complaint was filed. In this case, Plaintiff’s
standing was conferred much later, and certainly after the Complaint was filed. A post-
filing endorsement simply cannot retroactively confer standing.

A plaintiff must have standing when it files its complaint; later events will not
confer standing "retroactively.” See Innovative Therapies, Inc. v. Kinetic Concepts, Inc.,
599 F.3d 1377, 1384-85 (Fed. Cir. 2010); Prasco, 537 F.3d at 1337; see also Paradise
Creations, Inc. v. U V Sales, Inc., 315 F.3d 1304, 1309-10 (Fed. Cir. 2003) (state law that
purportedly vested title retroactively did not create standing where the plaintiff did not
actually own the patents when it filed suit); Enzo, 134 F.3d at 1093-94 (post-complaint
"nunc pro tunc" license did not confer standing) "[A] plaintiff must establish standing at
the time suit is filed and cannot manufacture standing afterwards.”; Perry v. Vill. of
Arlington Heights, 186 F.3d 826, 830 (7th Cir. 1999) ("The requirements of standing must
be satisfied from the outset.")

The Appellate Court in this case openly recognized that the Note was endorsed after the

filing of the complaint. “Plaintiff attached to the original complaint all the necessary

11
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documents that existed at the time of filing. These did not include the allonge, as it did

not exist at that time.” United States Bank Trust Nat'l Ass'n v. Lopez, 2018 IL App (2d)

160967 P29 (Emphasis added). The Appellate Court’s second ruling in this instance simply
did not appreciate that the Plaintiff was not the party who had the right to bring this cause
of action when the Complaint was filed. If the facts alleged in a complaint differ from the
facts stated in an exhibit, the exhibit controls. De Vito v. Elburn, 37 Ill. App. 2d 59, 60-
61. (2nd Dist. 1962). Yet, here, that long-standing rule was ignored.

This case is fundamentally at odds with the requirements of a prima-facie case.
Generally, the attachment of a note and mortgage establishes a prima-facie case. But the
same is not true where the Note is made specifically payable to someone other than the
Plaintiff who filed suit. Here, the Note was made specifically payable to HUD. HUD was

not the Plaintiff. Title to a promissory note is transferred when the note is negotiated. In

re Diamond Mortgage Corp., 78 B.R. 196, 198-99 (Bankr. N.D. Ill. 1987). A promissory
note, payable to order, is negotiated by both indorsement and delivery. Id at 199.
(Emphasis added); See also 810 ILCS 5/3-201(b). But the negotiation of the Note here
occurred to the Plaintiff after the Complaint was filed.

As one court has stated:

“Even if Plaintiffs are able to obtain an assignment, the court is not convinced it
will cure standing. "A plaintiff's standing to sue is determined as of the time the
complaint is filed.” If the Moving Plaintiffs obtain an assignment now, it will mean
that standing to sue is not determined as of the filing of the complaint, but as of the
time the assignment is executed. This has been rejected by courts in other
situations....As a general matter, parties should possess rights before seeking to
have them vindicated in court. Allowing a subsequent assignment to automatically
cure a standing defect would unjustifiably expand the number of people who are
statutorily authorized to sue.....The court is unwilling to oppose precedent to allow
a post-complaint assignment to confer standing on a plaintiff who has already filed
a complaint.” Schwab v. Oscar (In re Sl Liquidation Co.), 2014 Bankr. LEXIS
291, *7-8, 2014 WL 232113.

12
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The Appellate Court in its first opinion, correctly, recognized that the assignment of the
Note to the Plaintiff occurred after Complaint was filed, and properly dismissed the action.
According to the second opinion standing is not determined when the complaint is filed
but, rather, at a later date, whenever the Plaintiff’s manufacturing process is complete. In
this case, eight months after the Complaint was filed.

The Courts that interpreted the first opinion, even when distinguishing it, understood
the note being transferred after the complaint was filed (i.e. endorsed) was relevant to
standing.

“In reply, defendant argues that standing must exist when the suit is filed,
citing Deutsche Bank Nat'l Trust Co. v. Gilbert, 2012 IL App (2d) 120164, 982
N.E.2d 815, 367 Ill. Dec. 665, U.S. Bank Trust Nat’L Ass’n for Queen’s Park Oval
Asset Holding Trust v. Lopez 2017 IL App (2d) 160967....We find the cases cited
by defendant to be inapposite.... Second, in Gilbert and Lopez, the defendants
presented documentary evidence that the note and mortgage were assigned to the
plaintiff-mortgagee after the lawsuit commenced. See Gilbert, 2012 IL App (2d)
120164, 117; Lopez, 2017 IL App (2d) 160967, P20. These matters did not involve
ownership via a purchase and assumption agreement, which is the issue in the case
at bar.” Northbrook Bank & Trust Co. v. Abbas, 2018 IL App (1st) 162972, PP55-
56.

The first opinion has even been the subject of continuing legal education (“CLE”).

https://www.iicle.com/blog/financial-services-flashpoints-january-2018/

The course summary defines the case as follows:

“In U.S. Bank Trust National Ass’n v. Lopez, 2017 IL App (2d) 160967, the issue

was whether the foreclosing mortgagee had to be the payee of a mortgage note

when the foreclosure action was filed. It wasn’t, but it did obtain an endorsement

afterwards. The court said that was too late and sustained an affirmative defense
asserted by the mortgagor.”

The CLE summary, though not relevant to the merits, properly reflects the facts of this

case, and why the implications of the second opinion is highly problematic. In this case,

the Plaintiff admitted and continued to argue that the Note was not endorsed to it when the

13
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Complaint was filed. (V1, R. C264, ROP 3, L14-24; 1-10). This remained undisputed
even at oral arguments on October 3, 2017 before the Second District Appellate Court.

JUSTICE BURKE: Can we talk a little bit about standing here?...When
you filed the original Complaint you filed it as the holder of the
indebtedness, correct?

MARGARET MANETTI: Correct
JUSTICE BURKE: That was incorrect.
MARGARET MANETTI: Correct.

JUSTICE BURKE: So how did you have standing when you filed a
defective complaint that doesn’t state how you are actually involved in this
case...?

JUSTICE BURKE: The note itself is very clear, that it’s specifically
endorsed, it’s not a blank endorsement, its specifically endorsed to another
party, completely separate than your client, correct?...and the assignment
was only of the mortgage was it not?

And the Appellate Court recognized that that the Note endorsed to an entirely different
party was troubling.

JUSTICE BURKE: Is possession of the note enough then? If | am holding
a note that is not mine and it’s a specific assignment to Justice Mclaren and
I am holding it.., I can come in and foreclose.... is that what you are telling
me?

(Oral Argument: 19:40-22:25)
http://multimedia.illinois.gov/court/AppellateCourt/Audio/2017/2nd/1003
17 2-16-0967.mp3.

The Appellate Court recognized and correctly ruled in its first opinion that standing
must exist when the Complaint was filed. See Village of Kildeer v. Village of Lake Zurich,
167 1l. App 3d 783, 785-786 (2nd Dist.1988). When a plaintiff lacks standing in a
foreclosure action, the trial court's entry of summary judgment and orders of foreclosure

and sale are improper as a matter of law. Bayview Loan Servicing, L.L.C. v. Nelson, 382
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. App. 3d 1184 (5th Dist. 2008). Bayview, reflects the necessity of a valid assignment
where the plaintiff in a foreclosure case is the not the original mortgagee. However, the
Allonge that was ultimately attached to Plaintiff’s Complaint did not and could not cure
the standing problem, because it was executed after the Complaint was filed and endorsed
to HUD. Id at 87. (“That assignment is to the Partnership, which is clearly a legal entity
separate and distinct from Bayview”). The Appellate Court in its second opinion, chose to
adopt Plaintiff’s theory of the case — that it was a “non-holder with rights of a holder.”
However, those rights were never proven, and the documents showed on its face that
Plaintiff had no right to file the foreclosure — HUD did. This Court should grant review as

the matters raised herein reach far beyond mortgage foreclosure cases.

I1l.  The Second District Appellate Court misapplied the “non-holder with
rights of a holder” test under the Uniform Commercial Code (“U.C.C.”)
and leave should be granted to correct this application.

“Pursuant to Section 3-301 of the UCC, a person can enforce a negotiable
instrument as a holder or nonholder in possession of the instrument who has rights
of a holder 810 ILCS 5/3-301. The fact that here the note was indorsed to HUD,
and not to Plaintiff, when the original complaint was filed proves only that Plaintiff
was not the holder of the note at that time...Further the assignment of the mortgage
from HUD to plaintiff, which predated the filing of the original complaint, showed
that plaintiff had the right to enforce the note at that time.” United States Bank
Trust Nat'l Ass'nv. Lopez, 2018 IL App (2d) 160967 [P23.

On May 4, 2018, in reversing their own ruling, the Appellate Court affirmed the trial
court’s decision to strike the Defendants’ Lack of Standing Affirmative Defense. The
Appellate Court then ruled that Plaintiff was a “non-holder with rights of a holder,” and
subsequently became a “holder” at the time the Allonge was executed, even though the
Appellate Court recognized that this endorsement occurred after the filing of the Complaint

and the mortgage assignment did not assign the Note.
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The ILCS states the following as to this section:

810 ILCS 5/3-301:
"Person entitled to enforce"” an instrument means:
Q) the holder of the instrument,
(i) anonholder in possession of the instrument who has the rights of a holder, or
(ili)  a person not in possession of the instrument who is entitled to enforce the
instrument pursuant to Section 3-309 or 3-418(d). A person may be a person
entitled to enforce the instrument even though the person is not the owner of
the instrument or is in wrongful possession of the instrument. 810 ILCS 5/3-301
(West 2018)

There are various problems with the Appellate Court’s analysis. First, U.S. Bank
attached a note to its Complaint that made no reference to it, demonstrating HUD was the
“holder” with the rights provided therein. Second, the mortgage assignment in this case is
ared herring. It did not establish Plaintiff was a “non-holder with rights of a holder” at the
original filing, nor did it establish Plaintiff’s standing. To the contrary, it bestows no
enforcement rights upon the Plaintiff, and merely assigns the mortgage, without the Note.

Therefore, it is a nullity.

The Court fully recognized this in the first opinion and stated:

“Plaintiff's argument rests on the January 16, 2014, assignment of the mortgage, from
HUD to plaintiff. However, "[a]n assignment of the mortgage without an assignment of
the debt creates no right in the assignee.™ Bristol v. Wells Fargo Bank, National Ass'n,
137 So. 3d 1130, 1133 (Fla. Dist. Ct. App. 2014) ... Without the assignment of the
debt to plaintiff, which must have occurred after the foreclosure complaint was
filed, when the allonge was executed, the assignment of the mortgage did not give
plaintiff the rights of a holder. United States Bank Trust Nat'l Ass'n v. Lopez, 2017 IL
App (2d) 160967, P23. (Emphasis added).

The Appellate Court’s significant change in its analysis of the assignment of mortgage
from the first opinion to the second opinion is striking. The Appellate Court’s second
opinion attempted to distinguish between “holders” and “non-holders,” but the record is
replete with uncontroverted evidence that the Note was not endorsed to the Plaintiff. Not

a single piece of evidence in the record established that the rights of the Note were assigned
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to the Plaintiff before the filing of the Complaint, and the Appellate Court’s use of improper

evidence (the mortgage assignment) to arrive at that conclusion is erroneous. The
Appellate Court’s reversal of its own ruling is extreme, to stay the least, but the procedural
anomalies are the not the problem. Despite the Appellate Court reversing itself, the fact
remains that it would have been impossible for the Plaintiff to have been a “non-holder
with rights of a holder” with the evidence submitted and is contrary to established law in
other states.

The Maryland Supreme Court has stated:

A nonholder in possession, however, cannot rely on possession of the instrument alone as
a basis to enforce it. The transferee's right to enforce the instrument derives from the
transferor (because by the terms of the instrument, it is not payable to the transferee) and
therefore those rights must be proved. Com. Law § 3-203 cmt. 2; accord Leavings V.
Mills 175 S.W.3d 301 (Tex. Ct. App. 2004 ) (A person not identified in a note who is
seeking to enforce it as the owner or holder must prove the transfer by which he
acquired the note.") citing Com. Law § 3-203 cmt. 2. If there are multiple prior transfers,
the transferee must prove each prior transfer.... Once the transferee establishes a successful
transfer from a holder, he or she acquires the enforcement rights of that holder. See Com.
Law § 3-203 cmt. 2. Thus, the Substitute Trustees here, who possess an unindorsed note
and wish to enforce it, had the burden of proving their status as nonholder in possession.
Anderson v. Burson, 35 A.3d 452, 462-463, 424 Md. 232, 248-249, 2011 Md. LEXIS 777,
*29-31, 76 U.C.C. Rep. Serv. 2d (Callaghan) 255. (Emphasis added).

Proof that the mortgage had been assigned to the Plaintiff prior to when the case was
filed without other proof showing a transfer of the Note falls far short of proving the
transfer by which Plaintiff acquired the Note. It is not incumbent upon Defendant to prove
the Plaintiff's case where the Note is endorsed to HUD. The Plaintiff needed to be able to
provide evidence that the note was negotiated to it prior to when the case was filed or in
the alternative needed to prove that the note was sold to the Plaintiff before the complaint
was filed. See e.g. Anderson v. Burson, 424 Md. 232, 35 A.3d 452, 2011 Md. LEXIS 777,
76 U.C.C. Rep. Serv. 2d (Callaghan) 255; Murray v. HSBC Bank USA, 157 So. 3d 355,

2015 Fla. App. LEXIS 725, 40 Fla. L. Weekly D 239; PennyMac Corp. v. Frost, 214 So.
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3d 686, 2017 Fla. App. LEXIS 3441, 92 U.C.C. Rep. Serv. 2d (Callaghan) 169, 42 Fla. L.
Weekly D 614, 2017 WL 1013192.

Similarly, the comment section in Illinois under 810 ILCS 5/3-203 (Transfer of the
instrument; rights acquired by transfer) state that, “The instrument, by its terms is not
payable to the transferee, and the transferee must account for possession of the unindorsed
instrument by proving the transaction through which the transferee acquired it.” Sece
810 ILCS 5/3-203 (Emphasis added). This Court has a duty to uniformly apply the U.C.C.
consistent with other jurisdictions and correct the Appellate Court’s wrongful
interpretation of the U.C.C. See International Harvester Credit Corp. v. American Nat'l
Bank, 296 So. 2d 32, 35-37, 1974 Fla. LEXIS 3816, *11-15, 85 A.L.R.3d 1015, 14 U.C.C.
Rep. Serv. (Callaghan) 19, 14 U.C.C. Rep. Serv. (Callaghan) 1434. The Appellate Court’s
ruling is inconsistent with other jurisdictions.

The Plaintiff never produced any evidence in the trial court that it acquired this loan
through any particular transaction — and the mortgage assignment in this case is a nullity
because it was executed prior to the Note being endorsed to the Plaintiff. A transfer of a
mortgage without an assignment of the underlying debt is treated as a nullity as the
transferee must receive an interest in the mortgaged debt. Commercial Products Corp. v.
Briegel, 101 1ll. App. 2d 156, 162-163 (3rd Dist. 1968). The Defendants met their burden
by pointing specifically to the Note endorsed to HUD and demonstrating the assignment
only transferred the Mortgage. " A "prima facie" defense is sufficient at law unless and
until rebutted by other evidence.™ Cordeck Sales, Inc. v. Constr. Sys., 382 Ill. App. 3d 334,
366 (1st Dist. 2008); See also Deutsche Bank Nat'l Trust Co. v. Gilbert, 2012 IL App (2d)

120164, 1 21.
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The Appellate Court also makes a profoundly sweeping statement of first impression
completely unsupported by any case law in Illinois which is likely to effect mortgage
foreclosures throughout the State.

“Defendants attempt to distinguish Hardman and Tucker by arguing that the notes
in those were unendorsed, whereas the note in the present case was indorsed to
HUD. We fail to see any distinction between a note payable under its terms to an
entity that is not the plaintiff and a note payable through indorsement to an entity
that is not the plaintiff.” United States Bank Trust Nat'l Ass'n v. Lopez, 2018 IL App
(2d) 160967, [P24.

The Court’s disregard for the fact that the Note was endorsed to HUD, and therefore
they were the “holder” with rights of enforcement prior to the filing of the foreclosure is
worrisome. Particularly troublesome is the fact that record is devoid of any evidence

whatsoever that the Plaintiff had any rights to enforce the Note before the filing of the

foreclosure action. The rights of one party cannot supplant the rights of another when

they do not exist.

Moreover, the Appellate Court could not have even considered Plaintiff’s 735 ILCS 5/2-
619.1 Motion to Strike Defendants’ affirmative defenses because it used a procedural tool,
namely, a Section 2-619 which is only available to a defendant and not a plaintiff. The
Defendants raised this issue repeatedly in the trial court, their appellate brief, in oral
arguments before the Appellate Court, and in their response to Plaintiff’s Petition for
Rehearing. (V2. R. C408-C409; ROP 34-35, L23-24, L1-L14). Itis hard to imagine what
more the Defendants could have done to draw the court’s attention to this issue. The
Appellate Court did not address this important issue, choosing instead to ignore it, and the
authority interpreting this rule originates from the very same court. Federated Equipment
& Supply Co. v. Miro Mold & Duplicating Corp., 166 Ill. App. 3d 670, 675-678 (2nd Dist.

1988). The Appellate Court’s ruling was error and should be reversed on this basis alone.
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Lastly, the Appellate Court states, “Plaintiff filed a timely petition for rehearing,
disputing that holding. We granted the petition for rehearing and withdrew our opinion.”
U.S. Bank Trust N.A. v. Lopez, 2018 IL App (2d) 160967, P1. This cannot be true. On
December 5, 2017, the Appellate Court withdrew its opinion and stated a new opinion
would be issued in due course. The court order made no reference to a Petition for
Rehearing. Ten days later, on December 15, 2017, Plaintiff’s Petition for Rehearing was
allowed. The events surrounding this case are unusual. Abnormality aside, further review
of the Appellate Court’s decision is warranted. The facts and the law were misapplied and
misapprehended by the Appellate Court. Further review is of significant importance and
will serve as a guide to trial courts across this State grappling with these issues.

CONCLUSION

For the foregoing reasons, the Defendant-Appellants, Mario Lopez and Martha Lopez,

requests that the Court grant this Petition for Leave to Appeal.

Respectfully Submitted,
Mario Lopez and Martha Lopez

/sl Daniel Khwaja

Daniel Khwaja, Esq.
Attorney for Defendants-Appellants

Daniel Khwaja, Esqg.
1115 N. Ashland
Chicago, IL 60622
(312)-933-4015
ARDC#6305287
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2017 1L App (2d) 160967
No. 2-16-0967
Opinion filed November 14, 2017

INTHE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT
.S, BANK TRUST NATIONAL )} Appeal from the Circuit Court
ASSOCIATION, Not in Its Individual ) of DuPage County.
Capacity but Solely as Owner Trustee for )
Queen’s Park Oval Asset Holding Trust, )
)
Plaintiff-Appellee, )
)
V. ) No. 14-CH-473
)
MARIO A. LOPEZ, a/k/a Mario Augusto )
Lopez-Franco; MARTHA D. LOPEZ; )
UNKNOWN OWNERS; and NONRECORD )
CLAIMANTS, }  Honorable
)} Robert G. Gibson,
Defendants-Appellants. )} Judge, Presiding,

JUSTICE BURKE delivered the judgment of the court, with opinion,
Justices McLaren and Schostok concurred in the judgment and opinion,

OPINION
11 Plaintiff, U.S. Bank Trust National Association, as owner trustee for Queen’s Parl_( Oval
Asset Holding Trust, filed a foreclosure suit against defendants, Mario A. Lopez, a/k/a Mario
Augusto Lopez-Franco, and Martha D. Lopez. Defendanis raised the affirmative defense that
plaintiff lacked standing when it filed the suit. Defendants aiso raised the affirmative defense
that plaintiff violated Illinois Supreme Court Rule 113 (eff. May 1, 2013) and failed to comply

with Title 24, section 203.604 of the Code of Federal Regulations (Code) (24 C.F.R. § 203.604
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(2014)).  The trial court struck defendants’ affirmative defenses, granted plaintiff summary
judgment, and entered a judgment for foreclosure and sale. On appeal, defendants challenge the
trial court’s orders striking their affirmative defenses and granting plaintiff summary judgment.
For the following reasons, we reverse the judgment of foreclosure, vacate the order approving
the sale, and dismiss the foreclosure action.

12 I. BACKGROUND

63 A. Initial Foreclosure Proceedings and Amended Complaint

14  On March 11, 2014, plainiiff filed a complaint to foreclose the mortgage on property
owned by defendants, The complaint contained a copy of the mortgage and the note. The note
bore two indorsements, one from the original lender to Countrywide Bank, FSB (Countrywide),
and the second from Countrywide to the Secretary of Housing and Urban Development (HUD), a
nonpatty to the case. The note included no indorsements or assignments to plaintiff. The
complaint alleged in paragraph “n” that plaintiff was the “legal holder of the indebtedness.”

15  Defendants filed an answer with affirmative defenses on May 12, 2014, claiming that
plaintiff lacked standing because the note attached to the complaint was indorsed to HUD and
not to plaintiff, that plaintiff failed to comply with Rule 113 because the note did not show an
indorsement to plaintiff, and that plaintiff failed to comply with Title 21, section 203.604, of the
Code.

16 On November 7, 2014, plaintiff amended its complaint to resolve any issue regarding the
note. The allegations were substantially similar to those in the original complaint except that it
alleged at paragraph “n” that “on March 11, 2014[,] Plaintiff' was a non-holder in possession of
the Note with rights of a holder. Plaintiff is currently the iegal holder of the Note.” Also,

plaintiff attached to the pleading a copy of the note that bore the same two indorsements, one

-2
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from the original lender to Countrywide and the second from Countrywide to HUD. The
amended complaint included an “allonge to note™ that was not filed with the original complaint,
The allonge, which is undated, contains a special indorsement from HUD to Queen’s Park Oval
Asset Holding Trust, the trust for which plaintiff was the named trustee,

57 B. Defendants’ Motion to Dismiss the Amended Complaint

18 On December 24, 2014, defendants filed a motion to dismiss plaintif’s amended
compiaint, pursuant to section 2-619.1 of the Code of Civil Procedure (735 ILCS 5/2-619.1
(West 2014)). They repeated the arguments they raised in their affirmative defenses, that
plaintiff lacked standing and that the foreclosure action was barred under Rule 113. Defendants
claimed that the defect could not be cured by amendment. Following argument, the court denied
defendants’ motion to dismiss, without prejudice,

q9 C. Defendants’ Affirmative Defenses to the Amended Complaint

110  On April 16, 2015, defendants filed an answer to plaintif®s amended complaint and
repeated their previous affirmative defenses. They argued again that, when the case was filed,
plaintiff lacked standing, as the note attached to the original complaint was indorsed to HUD and
no assignment to plaintiffs was attached. Defendants maintained that the allonge attached to
plaintiff’s amended complaint contained an indorsement executed after the filing of the original
complaint. Defendants supported their answer with judicial admissions made by plaintiff
throughout the proceedings that it was not in possession of an indorsed note at the time of the
original filing. Defendants alleged that plaintiff violated Rule 113 when it amended the
complaint to include the allonge. Defendants also alleged that plaintiff failed to comply with
Title 24, section 203.604, of the Code because plaintiff did not provide for the required face-to-

face meeting with defendants or offer defendants “an opportunity to conduct one.”

-3-
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111 D. Striking the Affirmative Defenses, Summary Judgment, and Judicial Sale

112 Plaintiff filed a motion to strike the affirmative defenses, pursuant to section 2-619.1.
The motion attached a January 16, 2014, assignment of the mortgage without the note, various
affidavits, and a Federal Express fracking label. Plaintiff argued that the standing defense was
insufficiently pleaded because defendants did not properly articulate how plaintiff lacked
standing and defendants failed to support theit claim that a violation of Rule 113 compelled
dismissal. Plaintiff maintained that the assignment established its legal capacity as a nonholder
with the rights of a holder when the original complaint was filed.

f13 At the hearing on the motion to strike, plaintiff produced the original note, and the trial
court read a description of it into the record. The trial court determined that plaintiff was a
nonholder with the rights of a holder. Following the hearing, the trial court granted plaintiff's
motion and struck the affirmative defenses with prejudice.

14 With the affirmative defenses stricken, the trial court granted plaintiff’s motion for
summary judgment and entered a judgment of foreclosure and sale on July 18, 2016. The
judicial sale occurred, and the court granted plaintiff’s motion to confirm the sale on November
7, 2016. Defendants timely appeal from the trial court’s orders granting plaintiff’s motion to
strike their affirmative defenses pursuant to section 2-619.1 and granting it summary judgment.
115 II. ANALYSIS

116 Defendants raise a number of arguments on appeal regarding plaintiff’s legal standing to
bring the foreclosure action, plaintiff’s violation of Rule 113, and plaintiff’s failure to strictly
adhere to the mandated servicing guidelines of Title 24, section 203.604, of the Code. We
initially examine the trial court’s entry of the foreclosure judgment in plaintiff’s favor, the

validity of which rests on whether plaintitf had the ability to bring this suit against defendants.
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{17 Plaintiff’s motion to strike defendants’ affirmative defense of standing was brought
pursuant to section 2-619.1 of the Code of Civil Procedure (735 ILCS 5/2-619.1 (West 2016)).
A motion under section 2-619.1 allows a party to combine a section 2-615 (735 ILCS 5/2-615
(West 2016)) motion to dismiss based upon insufficient pleadings with a section 2-619 (735
ILCS 5/2-619 (West 2016)) motion to dismiss based upon certain defects or defenses. 735 ILCS
5/2-619.1 (West 2016); Carr v. Koch, 2011 IL App (4th) 110117, 425 (citing Edelman, Combs
& Laitturner v. Hinshaw & Culbertson, 338 1. App. 3d 156, 164 (2003)). When the legal
sufficiency of a complaint is challenged by a section 2-615 motion to dismiss, all well-pleaded
facts in the complaint are taken as true and a reviewing court must determine whether the
allegations of the complaint, construed in the light most favorable to the plaintiff, are sufficient
to establish a cause of action upon which relief may be granted. King v. First Capital Financial
Services Corp., 215 1l1. 2d 1, 11-12 (2005). On the other hand, a motion to dismiss under section
2-619 admits the legal sufficiency of the complaint, but asserts affirmative matter that defeats the
claim. [d. at 12. If a cause of action is dismissed due to the affirmative matter asserted in a
section 2-619 motion to dismiss, the question on appeal is whether there is a genuine issue of
material fact and whether the moving party is entitled to judgment as a matter of law. inois
Graphics Co. v. Nickum, 159 111, 2d 469, 494 (1994). We review de novo an order striking a
pleading pursuant to section 2-619.1. Carr, 2011 IL App (4th) 110117, § 25.

§ 18  The doctrine of standing requires that a party have a real interest in the action and its
outcome, Wexler v. Wirtz Corp., 211 1ll. 2d 18, 23 (2004). A party’s standing to sue must be
determined as of the time the suit is filed. Deutsche Bank National Trust Co. v. Gilbert, 2012 1L
App (2d) 120164, 124. “[A] party either has standing at the time the suit is brought or it does

not.” Village of Kildeer v. Village of Lake Zurich, 167 1ll. App. 3d 783, 786 (1988). An action

-5-
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to foreclose upon a mortgage may be filed by a mortgagee or by an agent or successor of a
mortgagee. Gilbert, 2012 IL App (2d) 120164, § 15.

119 Typically, lack of standing to bring an action is an affirmative defense, and the burden of
proving the defense is on the party asserting it. Lebron v. Gottlieb Memorial Hospital, 237 111.
2d 217, 252 (2010); Bayview Loan Servicing, LLC v. Cornejo, 2015 IL App (3d) 140412, § 12.
120 To support their argument that plaintiff had no standing to sue them on the date the
foreclosure action was filed, defendants point to the note attached to the original complaint. The
original complaint alleged that plaintiff was the legal holder of the indebtedness of the attached
note. However, the note establishes that it was indorsed to a nonparty to the case. When
plaintift filed the complaint, the note was indorsed to HUD, not to plaintiff. Indeed, plaintiff
conceded that the note was not indorsed to plaintiff at that time.

21 In Gilbert, the defendant raised standing as an affirmative defense. In support, the
defendant showed that the note and the mortgage attached to the original complaint identified not
the plaintiff but another mortgagee. Also, the assignment attached to the amended complaint
showed that the interest in the mortgage was not assigned to the plaintiff until several months
after the foreclosure action was filed. Gilbert, 2012 11, App (2d) 120164, § 17. We held that this
evidence met the defendant’s burden to show that the plaintiff lacked standing when the suit was
filed, because the plaintifl was not identified on either the note or the mortgage. The documents
attached to the complaint contradicted the plaintiff's allegation that it was “the mortgagee” and
they supported the defendant’s argument that the plaintiff did not have an interest in the
mortgage that would confer standing. Because the defendant made a prima facie showing that
the plaintiff lacked standing, the burden shifted to the plaintiff to refute this evidence or

demonstrate a question of fact. Id, 21,
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122 Similarly here, the note attached to the oriéinal complaint showed on its face that it was
not indorsed to plaintiff. At the hearing on defendants’ motion to dismiss plaintiff’s amended
complaint, plaintiff conceded that the note was not indorsed to plaintiff on the date the original
complaint was filed. Plaintiff alleged that the copy of the note attached to its original complaint
was a “copy of the note as it currently exists.” Thus, the allonge, which has no date of execution,
must have been executed gffer the filing of the original complaint. As defendants observe,
plaintiff’s admission that the note attached to its complaint was in its current form leaves no
other possible interpretation. As in Gilbert, defendants have made a prima facie showing of a
lack of standing, and plaintiff has failed to rebut it.

9123 Defendants further contend that “equally inaccurate” is plaintiff’s position that it was a
“non-holder with rights of a holder” when the action was filed. Plaintiff’s argument rests on the
January 16, 2014, assignment of the mortgage, from HUD to plaintiff. However, “ ‘[a]n
assignment of the mortgage without an assignment of the debt creates no right in the assignee.” »
Bristol v. Wells Fargo Bank, National Ass’n, 137 So. 3d 1130, 1133 (Fla. Dist. Ct. App. 2014)
(quoting Vance v. Fields, 172 So. 2d 613, 614 (Fla. Dist. Ct. App. 1965); see also Elvin v.
Wuchetich, 326 1. 285, 288-89 (1927) (assignment of mortgage on truck without transferring
note transferred no interest in truck authorizing replevin). Without the assignment of the debt to
plaintiff, which must have occurred after the foreciosure complaint was filed, when the allonge
was executed, the assignment of the mortgage did not give plaintiff the rights of a holder,

124 Plaintiff also attempts to rebut defendants’ argument by stating that “it proved it
possessed the original note before it filed the lawsuit.” Plaintiff points to its counsel’s affidavit
that established that he possessed the note on plaintiff’s behaif before it filed the foreclosure suit.

A similar contention was raised by the plaintiff in Gilbert. The plaintiff endeavored to challenge

-7-
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the standing argument by noting that, in an affidavit of an employee of a company that serviced
loans for the plaintiff, he averred that, based on his review of * ‘the documents contained in the
Gilbert loan file,” ” the interest was assigned to the plaintiff before the filing of the initial
complaint, Gilbert, 2012 IL App (2d) 120164, 7. The plaintiff argued that this statement must
be taken as true in the absence of contrary evidence. Id. §19. Noting that this principle applies
only to admissible evidence, we held that the statement about the date of the assignment was
inadmissible because it was unsupported by any foundation. Id. (citing Complete Conference
Coordinators, Inc. v. Kumon North America, Inc., 394 1. App. 3d 105, 108 (2009)).

1125 In this case, plaintiff points to the affidavit of Robert H. Rappe, Jr., managing attorney of
the law firm representing plaintiff. He attached three exhibits to his affidavit, Exhibit 1 is an
image of a computer screen reflecting that the original indorsed note was scanned and imaged
into the firm’s case management system on March 10, 2014, the day before the original
complaint was filed. Exhibit 2 is a copy of the original note, which was also imaged and
electronically stored. Exhibit 3 is the allonge to the note. However, because plaintiff’s name
does not appear on the original note and because the assignment of the note occurred after the
original complaint was filed, these items do not rebut defendants’ standing argument,

126  Plaintiff cites Cornejo, 2015 IL App (3d) 140412, in support of its argument that
attaching a copy of the note to the foreclosure complaint was prima facie evidence that it owned
the note. In Cornejo, the note attached to the foreclosure complaint was held to be prima facie
evidence that the plaintiff owned the note, even though it lacked an indorsement in blank. Jd
13. The Third District Appellate Court held that the defendants failed to present any evidence
that the transfer did not occur before the complaint was filed and that the defendants thus failed

to meet their burden of showing that the plaintiff lacked standing. Id. § 14. Here, as in Gilbert,

-8-
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defendants presented evidence that showed that the assignment of the debt actually took place
after the original complaint was filed and that plaintiff thus lacked standing when the complaint
was filed.

127  Based on our determination that plaintiff lacked standing, we need not address the other
issues defendants raise.

128 1. CONCLUSION

129  For the preceding reasons, we reverse the judgment of foreclosure, vacate the order
approving the sale, and dismiss the foreclosure action.

130  Judgment reversed; order vacated; action dismissed,
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STATE OF ILLINOIS

APPELLATE COURT
SECOND DISTRICT
CLERK OF THE COURT 55 SYMPHONY WAY TDD
(847) 695-3750 ELGIN, IL 60120 (847) 695-0092

December 5, 2017

Daniel S. Khwaja

North Legal Services
1701 N. Damen, Suite 201
Chicago, IL 60647

RE: US Bank Trust, et al. v. Lopez, Mario A. et al,
General No.: 2-16-0967
County: DuPage County
Trial Court No: 14CT473

The court has this day, December 05, 2017, entered the following order in the above entitled
case:

On the Court's own motion, the opinion filed November 14, 2017, is hereby withdrawn and a
new opinion will issue in due course.

Rl g Mg

Robert J. Mangan
Clerk of the Appellate Court

ce:  Lauren Tracy Riddick
Louis Joseph Manetti, Jr.
Margaret Ann Manetti
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STATE OF ILLINOIS

APPELLATE COURT
SECOND DISTRICT
CLERK OF THE COURT 55 SYMPHONY WAY TDD
(847) 695-3750 ELGIN, IL 60120 (847) 695-0092

December 15, 2017

Louis Joseph Manetti, Jr.

Codilis & Associates, P.C.

I5W030 N. Frontage Rd., Suite 100
Burr Ridge, 11, 60527

RE: US Bank Trust, et al. v. Lopez, Mario A. et al.
General No.: 2-16-0967
County: DuPage County
Trial Court No: 14CH473

The court has this day, December 15, 2017, entered the following order in the above entitled
case:

The Petition for Rehearing filed by Plaintiff, 1.S. Bank Trust National Association, is hereby
allowed. The appellants’ response by Mario and Martha Lopez is due no later than January 5,
2018. The appellee's reply is due no later than January 19, 2018.

(Burke, McLaren, Schostok, JJ).

el g Mamp

Robert J. Mangan
Clerk of the Appellate Court

cc:  Daniel S. Khwaja
Lauren Tracy Riddick
Margaret Ann Manetti
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No. 2-16-0967
Opinion filed May 4, 2018

IN THE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT
U.S. BANK TRUST NATIONAL }  Appeal from the Circuit Court
ASSOCIATION, Not in Its Individual ) of DuPage County.
Capacity but Solely as Owner Trustee For )
Queen’s Park Oval Asset Holding Trust, )
)
Plaintiff-Appellce, )
)
V. } No. 14-CH-473
)
MARIO A. LOPEZ, a/k/a Mario Augusto )
Lopez-Franco; MARTHA D. LOPEZ; and )
UNKNOWN OWNERS and NONRECORD )
CLAIMANTS, ) Honorable
)} Robert G. Gibson,
Defendants-Appellants. ) Judge, Presiding.

JUSTICE BURKE delivered the judgment of the court, with opinion.
Justices McLaren and Schostok concurred in the judgment and opinion.

OPINION
11 Plaintiff, U.S. Bank Trust National Association, as owner trustee for Queen’s Park Oval
Asset Holding Trust, filed a foreclosure suit against defendants, Mario A. Lopez, a/k/a Mario
Augusto Lopez-Franco, and Martha D. Lopez. Defendants raised the affirmative defense that
plaintiff lacked standing when it filed the suit. Defendants also raised the affirmative defenses
that plaintiff violated lilinois Supreme Court Rule 113(b) (eff. May 1, 2013) and failed to

comply with Title 24, section 203.604, of the Code of Federal Regulations (Code) (24 C.F.R. §
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203.604 (2014)). The trial court struck defendants’ affirmative defenses, granted plaintitf
summary judgment, and entered a judgment of foreclosure and sale. On appeal, defendants
challenged the trial court’s orders striking their affirmative defenses and granting plaintiff
summary judgment. On November 14, 2017, this court filed its opinion. We reversed the
judgment of foreclosure and sale, vacated the order approving the sale, and dismissed the
foreclosure. Specifically, we determined that plaintiff lacked standing, Plaintiff filed a timely
petition for rehearing, disputing that holding. We granted the petition for rchearing and
withdrew our opinion. For the reasons that follow, we hold that the trial court did not err in
striking the affirmative defenses concerning standing and Rule 113(b). However, we hold that
there are factual issues regarding plaintiff’s compliance with section 203.604 and that the trial
court etred in striking that affirmative defense. Therefore, we vacate the judgment of foreclosure
and sale and remand the cause for further proceedings.

12 I. BACKGROUND

13 A. Initial Foreclosure Proceedings and Amended Complaint

14 On March 11, 2014, plaintiff filed a complaint to foreclose the mortgage on property
owned by defendants. The complaint attached the mortgage and the note. The note bore two
indorsements, one from the original lender to Countrywide Bank, FSB (Countrywide), and the
second from Countrywide to the Secretary of Housing and Urban Development (HUD), a
nonparty to the case. The note included no indorsements or assignments to plaintiff. The
complaint alleged in paragraph “n” that plaintiff was the “legal holder of the indebtedness.”

15 On May 12, 2014, defendants filed an answer with affirmative defenses, claiming that
plaintiff lacked standing because the note attached to the complaint was indorsed to HUD and

not to plaintiff, that plaintiff failed to comply with Rule 113(b) because the note did not show an

2.
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indorsement to plaintiff, and that plaintiff failed to comply with Title 24, section 203.604, of the
Code.

6  On November 7, 2014, plaintiff amended its complaint to resolve any issue regarding the
note. The allegations were substantially similar to those in the original complaint except that it
alleged in paragraph “n” that “on March 11, 2014{,] Plaintiff was a non-holder in possession of
the Note with rights of a holder. Plaintiff is currently the legal holder of the Note.” Also,
plaintiff attached a copy of the note bearing the same two indorsements, one from the original
lender to Countrywide and the second from Countrywide to HUD. The amended complaint
included an “allonge to note” that was not filed with the original complaint. The allonge, which
is undated, contains a special indorsement from HUD to Queen’s Park Oval Asset Holding Trust,
the trust for which plaintiff was the owner trustee.

7 B. Defendants® Motion to Dismiss the Amended Complaint

18 On December 24, 2014, defendants filed a motion to dismiss plaintiff’s amended
complaint, pursuant to section 2-619.1 of the Code of Civil Procedure (735 ILCS 5/2-619.1
(West 2014)). They repeated the arguments they raised in their affirmative defenses that plaintiff
lacked standing and violated Rule 113(b). Defendants claimed that the defect could not be cured
by amendment. Following arguments, the court denied defendants’ motion to dismiss, without
prejudice.

19 C. Defendants’ Affirmative Defenses to the Amended Complaint

110  On April 16, 2015, defendants filed an answer to plaintiff’s amended complaint and
repeated their previous affirmative defenses. They argued again that, when the case was filed,
plaintiff lacked standing, as the note attached to the complaint was indorsed to HUD and no

assignment to plaintiff was attached, Defendants maintained that the allonge attached to

-3
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plaintiff’s amended complaint contained an indorsement executed after the filing of the original
complaint. Defendants supported their answer with judicial admissions made by plaintiff
throughout the proceedings that it was not in possession of an indorsed note at the time of the
original filing. Defendants alleged that plaintiff violated Rule 113(b) when it amended the
complaint to include the allonge. Defendants also alleged that plaintiff failed to comply with
Title 24, section 203.604, of the Code, because plaintiff did not provide the required face-to-face
meeting or offer defendants “an opportunity to conduct one.”

qil D. Striking the Affirmative Defenses, Summary Judgment, and Judicial Sale

12  Plaintiff filed a motion to strike the affirmative defenses, pursuant to section 2-619.1.
The motion attached a January 16, 2014, assignment of the mortgage from HUD to plaintiff
(without the note), various affidavits, and a Federal Express (FedEx) tracking label. Plaintiff
argued that the standing defense was insufficiently pleaded because defendants did not properly
articulate how plaintiff lacked standing and defendants failed to support their claim that a
viofation of Rule 113 compelled dismissal. Plaintiff maintained that the assignment established
its legal capacity as a nonholder with the rights of a holder when the original complaint was
filed.

713 At the hearing on the motion to strike, plaintiff produced the original note, and the trial
court read a description of it into the record. The trial court determined that plaintiff was a
nonholder with the rights of a holder. Following the hearing, the trial court granted plaintiff’s
motion and struck the affirmative defenses with prejudice.

114  With the affirmative defenses stricken, the trial court granted plaintiff’s motion for
summary judgment and entered a judgment of foreclosure and sale on July 18, 2016. The

judicial sale occurred, and the court granted plaintiff®s motion to confirm the sale on November

o4
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7,2016. Defendants timely appeal from the court’s orders striking their affirmative defenses and
granting plaintiff summary judgment.

715 I1. ANALYSIS

116 Defendants argue that plaintiff lacked standing to sue, violated Rule 113(b), and failed to
strictly adhere to the mandated servicing guidelines of Title 24, section 203.604, of the Code.
We examine each issue in turn,

117 Plaintiff’s motion to strike defendants’ affirmative defense of standing was brought
pursuant to section 2-619.1 of the Code of Civil Procedure (735 ILCS 5/2-619.1 (West 2016)).
A motion under section 2-619.1 allows a party to combine a section 2-615 (735 ILCS 5/2-615
(West 2016)) motion to dismiss based upon insufficient pleadings with a section 2-619 (735
ILCS 5/2-619 (West 2016)) motion to dismiss based upon certain defects or defenses. 735 ILCS
5/2-619.1 (West 2016); Carr v. Koch, 2011 IL App (4th) 110117, § 25 (citing Edelman, Combs
& Latturner v. Hinshaw & Culbertson, 338 Ill. App. 3d 156, 164 (2003)). When the legal
sufficiency of a complaint is challenged by a section 2-615 motion to dismiss, all well-pleaded
facts in the complaint are taken as true and a reviewing court must determine whether the
allegations of the complaint, construed in the light most favorable to the plaintiff, are sufficient
to establish a cause of action upon which relief may be granted. King v. First Capital Financial
Services Corp., 215 111. 2d 1, 11-12 (2005). On the other hand, a motion to dismiss under section
2-619 admits the legal sufficiency of the complaint but asserts an affirmative matter that defeats
the claim. Id. at 12, If a cause of action is dismissed due to the affirmative matter asserted in a
section 2-619 motion to dismiss, the questions on appeal are whether there is a genuine issue of

material fact and whether the moving party is entitled to judgment as a matter of law. Hlinois
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Graphics Co. v. Nickum, 159 Tl 2d 469, 494 (19945. We review de novo an order striking a
pleading pursuant to section 2-619.1. Carr, 2011 IL App (4th) 110117, § 25.

118 The doctrine of standing requires that a party have a real interest in the action and its
outcome. Wexler v. Wirtz Corp., 211 1ll. 2d 18, 23 (2004). A party’s standing to sue must be
determined as of the time the suit is filed. Deutsche Bank National Trust Co. v. Gilbert, 2012 11,
App (2d) 120164, § 24. “[A] party either has standing at the time the suit is brought or it does
not,” Village of Kildeer v. Village of Lake Zurich, 167 1ll. App. 3d 783, 786 (1988). An action
to foreclose upon a mortgage may be filed by a mortgagee or by an agent or successor of a
mortgagee. Gilbert, 2012 IL App (2d) 120164, § 15.

119 Typically, lack of standing to bring an action is an affirmative defense, and the burden of
proving the defense is on the party asserting it. Lebron v. Gottlieb Memorial Hospital, 237 1l1,
2d 217, 252 (2010); Bayview Loan Servicing, LLC v. Cornejo, 2015 1L App (3d) 140412, § 12.
In Gilbert, however, we stated that, once the defendant “made out a prima facie showing that
[the plaintiff] lacked standing, the burden shifted to [the plaintiff] to refute this evidence or
demonstrate a question of fact.” Gilbert, 2012 IL App (2d) 120164, ¢ 17 (citing Triple R
Development, LLC v. Golfview Apartments 1, L.P., 2012 IL App (4th) 100956, § 12). In
Rosestone Investments, LLC v. Garner, 2013 IL App (Ist)} 123422, q 28, the First District
criticized our statément in Gilbert as violating the principle that “lack of standing is an
alfirmative defense, which [the] defendant alone has the burden to plead and prove.” The First
District noted that Triple R Development “concerned neither standing nor foreclosure
proceedings” but, rather, “the burden of persuasion on a motion for summary judgment.”

(Emphasis in original.) 7d The First District concluded, “It is unclear what result the Gilbert
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court would have reached had it required [the] defendant, rather than [the] plaintiff, to bear the
ultimate burden.” Id.

120 We are puzzled by the First District’s criticism. In Gilbert, the plaintiff’s lack of
standing was asserted in the defendant’s motion for summary judgment. Gilbert, 2012 IL App
(2d) 120164, § 7. On a motion for summary judgment, the burden of persuasion is always on the
movant, but the burden of production can shift. Triple R Development, 2012 IL App (4th)
100956, 9 12. When we ruled that the defendant had “made out a prima facie showing that [the
plaintiff] lacked standing” (Gilbert, 2012 IL App (2d) 120164, § 17), we shifted to the plaintiff
not “the ultimate burden” to show its standing (Rosestone, 2013 TL App (1st) 123422, 9 28) but
merely the burden of production on the motion for summary judgment: to “refute [the movant’s]
evidence or demonstrate a question of fact” (Gilbert, 2012 IL App (2d) 120164, § 17). Indeed,
we specifically declined to decide whether, by statute (735 ILCS 5/15-1504(a}(3)(N) (West
2008)), the legislature had placed the ultimate burden on the plaintiff. Gilbert, 2012 IL App (2d)
120164, § 16. ‘'Thus, though the First District accused us of concocting a baseless “burden-
shifting scheme” (Rosesfone, 2013 IL App (1st) 123422, | 28), the “scheme” was merely that
which applies on a motion for summary judgment, which was the procedural posture of the case
before us.

121 That said, the disagreement in the above cases has no bearing on this case. Here, the
procedural posture was plaintiff’s section 2-619.1 motion to strike defendants’ affirmative
defense of lack of standing. Regardless of where the burden (or burdens) lay, the trial court

properly granted that motion.
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122 Defendants’ standing defense attacks plaintiff’s position only as the holder of thé note
when the original complaint was filed.! PlaintifPs amended complaint (with the allonge
attached) indicates that it is presently the holder of the note, but it alleges that, when the original
complaint was filed, it was a nonholder in possession of the note with the rights of a holder. The
standing defense never challenged this assertion. Further, plaintiff's contention that it had the
rights of a holder when the original complaint was filed was supported by the assignment from
HUD to plaintiff, which predated the filing of that complaint.

123 Pursuant to section 3-301 of the UCC, a person can enforce a negotiable instrument as a
holder or as a nonholder in possession of the instrument who has the rights of a holder. 8§10
ILCS 5/3-301 (West 2014). The fact that here the note was indorsed to HUD, and not to
plaintiff, when the original complaint was filed proves only that plaintiff was not the holder of
the note at that time. By atlaching a copy of the note to the original complaint, and later
presenting the original note in open coutt, plaintiff validated that it was a nonholder in
possession of the note. Further, the assignment of the mortgage from HUD to plaintiff, which
predated the filing of the original complaint, showed that plaintiff had the right to enforce the
note at that time. See HISBC Bank USA, N.A. v. Hardman, No. 12 C 00481, 2013 WL 515432, at
*4 (N.D. Ill. Feb. 12, 2013) (note was not indorsed to plaintiff, but plaintiff had rights of a holder

through the assignment of the mortgage); Deutsche Bank v. Tucker, No. 11 C 8062, 2012 WL

! The Uniform Commercial Code (UCC) defines “holder” to mean “the person in
possession of a negotiable instrument that is payable either to bearer or to an identified person

that is the person in possession.” 810 ILCS 5/1-201(21)(A) (West 2014).
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2872456, at *2-3 (N.D. Ill. July 12, 2012) (note was not indorsed to plaintiff, but plaintiff had
rights of a holder to enforce through a pooling and servicing agreement).

924 Defendants attempt to distinguish Hardman and Tucker by arguing that the notes in those
were unindorsed, whereas the note in the present case was indorsed to HUD. We fail to sec any
distinction between a note payable under its terms to an entity that is not the plaintiff and a note
payable through indorsement to an entity that is not the plaintiff. Both situations establish only
that the plaintiff is not the holder of the note. Plaintiff concedes that it was not the holder of the
note when the original complaint was filed. Defendants’ argument sheds no light on whether
plaintiff was in possession with the rights of a holder.

25  Similarly, defendants cite section 3-201 of the UCC (810 ILCS 5/3-201 (West 2014)) to
demonstrate that negotiation of a note requires an indorsement by the holder. Section 3-201
simply details how one becomes a holder and, again, has nothing to do with a nonholder’s
potential ability to enforce an instrument under section 3-301,

126 Defendants rely on Gilbert and Bayview Loan Servicing, L.I.C. v. Nelson, 382 Tll. App.
3d 1184 (2008), where both plaintiffs claimed standing as holders of the notes. In Gilbert, the
note and mortgage identified as the mortgagee Mortgage Electronic Registration Systems, Inc.
(MERS), not the plaintiff, Gilbert, 2012 IL App (2d) 120164, 9 17. The assignment of the
mortgage to the plaintiff was executed qffer the complaint had been filed, and the plaintiffs
attempt to show an earlier assignment through affidavit was inadmissible. Id 7 17, 19, In
Nelson, there was no assignment to the plaintiff of any interest in the mortgage or the note before
the complaint was filed. Nelson, 382 Ill. App. 3d at 1187-88. 1In neither case was there
competent evidence establishing the plaintiff as the holder of the note. In this case, the mortgage

clearly was assigned to plaintiff before the original complaint was filed, and the complaint
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attached a copy of the note. Thus, there was evidence establishing that plaintiff was in
possession of the note with the rights of a holder to enforce the note.  Striking defendants’
affirmative defense on standing was proper.

127 Defendants next contend that the trial court erred in denying their section 2-619.1 motion
to dismiss based on a violation of Rule 113(b). Defendants argue that plaintiff violated Rule
113(b) because it attached to the original complaint a note that was indorsed to HUD and that the
later production of the allonge transferring the note to the trust established the violation, because
the allonge was not attached to the original complaint.

128 Rule 113(b) provides that, in addition to the documents listed in section 15-1504 of the
Illinois Mottgage Foreclosure Law (735 1LCS 5/15-1504 (West 2014)), “a copy of the note, as it
currently exists, including all indorsements and allonges, shall be attached to the mortgage
foreclosure complaint at the time of filing.” 111, S. Ct. R. 113(b) (eff. May 1, 2013).

29  Plaintiff attached to the original complaint all the necessary documents that existed at the
time of filing. These did not include the allonge, as it did not exist at that time. It might have
been prudent for plaintiff to attach the assignment, which was executed before the original
complaint was filed, but that was not called for under the rule. Accordingly, plaintiff did not
violate Rule 113(b).

130  Finally, defendants contend that granting plaintiff’s section 2-619.1 motion to strike was
inappropriate on the issue of plaintiff’s compliance with Title 24, section 203.604, of the Code.
131 Defendants’ mortgage was insured by HUD, and therefore it is subject to specific
servicing requirements, See 24 C.F.R. § 203.500 (2014); Federal National Mortgage Ass’n v.

Moore, 609 F. Supp. 194, 196 (N.D. IIL. 1985). The failure to comply with HUD’s servicing
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requirements is a defense to a mortgage foreclosure action. PNC Bank, National Ass’n v.
Wilson, 2017 IL App (2d) 151189, § 18.

132  Section 203.604(b) requires that “[tlhe mortgagee must have a face-to-face interview
with the mortgagor, or make a reasonable effort to arrange such a meeting, before three full
monthly installments due on the mortgage are unpaid.” 24 CF.R. § 203.604(b) (2014). “A
reasonable effort to arrange a face-to-face meeting with the mortgagor” has two elements. Id. §
203.604(d). The first element “shall consist at a minimum of one letter sent to the mortgagor
certified by the Postal Service as having been dispatched.” Id. The second element “shall also
include at least one trip to see the mortgagor at the mortgaged property.” Id. A mortgagor may
not institute foreclosure proceedings before complying with section 203.604, See id. § 203.500.
133 Defendants contend (in their original appellants’ brief) that plaintiff never sent a lctter,
certified by the postal service as having been dispatched, offering a meeting with plaintiff as
required by section 203.604. Defendants offered the affidavit of Mario Lopez declaring
nonreceipt of any cerfified letter offering a face-to-face meeting,

934 Plaintiff asserted in the trial court and on appeal that a letter was sent (albeit through
FedEx) to defendants on August 5, 2011, and that a field representative visited the subject
propeity on August 9 and August 16, 2011, and met with Mario Lopez. According to plaintiff,
this assertion, which was supported by affidavit, demonstrates substantial compliance with the
mandated servicing guidelines of section 203.604. Plaintiff attached to its affidavit an exhibit
purporting to be the letter sent to defendants on August 5, 2011, and an exhibit purporting to be
the FedEx shipping label.

{35 Defendants maintain that there was no visit to the property and no meeting with a

representative of plaintiff. They assert that, without receiving a certified letter, they could not
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have known that a visit to the property would have occurred. Furthermore, defendants contend
that whether plaintiff ever visited the property is inconsequential, as section 203.604 requires
both the sending of a certified letter and a personal visit to constitute a reasonable effort at
arranging a face-to-face meeting. Plaintiff maintains that sending the letter via FedEx is merely
a technical defect in the notice, because it is a reliable way of sending documents, sharing
characteristics with certified mail. Plaintiff correctly notes that section 201,64 does not require
proof of delivery. Rather, it requires only that the letter be certified as “having been dispatched.”
136  Since the filing of this appeal, this court in U.S. Bank Trust National Ass’n v. Hernandez,
2017 IL App (2d) 160850, Y 32-33, held that the plaintiff failed to prove, as a matter of law, that
it fulfilled section 203.604(d)’s “attempt-by-letter” requirement, because the FedEx shipping
label did not demonstrate conclusively that the plaintiff sent the defendants a letter offering a
face-to-face meeting. Notably, we did not decide “whether use of a private carrier can constitute
substantial compliance with the ‘attempt-by-letter’ requirement of section 203.604(d), for even if
we construed the section in {the bank’s] favor, we would hold that [the bank] failed to comply
with its requirements.” Jd. ] 32.

137  As in Hernandez, plaintiff here has failed to offer proof of dispatch as a matier of law.
Plaintiff presented only the shipping label, which does not demonstrate irrefutably that plaintiff
sent defendants a letter offering a face-to-face meeting. See id. Plaintiff cites a 55-page record
of a “screenprint,” which purpoitedly shows a dispatch. But plaintiff does not identify the
specific page showing the dispatch. The various notations on the screenprint do not explicitly
identify the dispatch, and plaintiff does not identify the relevant notation to support its position.
Further, the affidavit of Kacy Prather does not explain how the screenprint establishes the
dispatch,
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{138  Furthermore, in his affidavit, Mario Lopez specifically denied that he received a letter by
certified mail from plaintiff and denied being “offered a face-to-face meeting at a local Housing
and Urban Development office, one of plaintiff’s local banks, or other H.U.D. related servicing
office.” Construing his affidavit in the light most favorable to defendants, as we must (see Floyd
v. Rockford Park District, 355 1. App. 3d 695, 699 (2005)), we read it as denying that he
received any letter offering defendants a face-to-face meeting. See Hernandez, 2017 1L, App
(2d) 160850, ] 34.

139  Inits petition for rehearing, plaintiff argues that the “Assignment of Mottgage from HUD
to Plaintiff pre-dates the filing of the complaint and thereby illustrates the removal of HUD
requirements from the loan—.e., a non-HUD insured loan cannot logically be said to have
HUD-mandated requirements.” Plaintiff did not raise this argument in the trial court or in its
original response brief filed in this appeal, and we find that it is forfeited. See IPF Recovery Co.
v. lllinois Insurance Guaranty Iund, 356 11l. App. 3d 658, 666 (2005). We express no opinion
as to the merits of this claim.

40  Accordingly, we conclude that granting plaintiff’s motion to strike was improper because
plaintiff did not establish as a matter of law that it complied with section 203.604,

141 HI. CONCLUSION

142 For the preceding reasons, we affirm the order granting plaintif’s motion to strike
defendants’ affirmative defenses relating to standing and Rule 113(b). We vacate the order
granting plaintifs motion to strike defendant’s affirmative defense concerning plaintiffs
compliance with Title 24, section 203.604, of the Code. Further, we vacate the judgment of
foreclosure and sale, and we remand the cause for further proceedings.

143 Affirmed in part and vacated in part.
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Y44  Cause remanded.
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IN THE CIRCUIT COURT FOR THE 18TH JUDICIAL CIRCUIT
DUPAGE COUNTY - WHEATON, ILLINOIS

U.S. Bank Trust National Association, nof in it is

individual capacity but solely as Owner Truste®2@d 4CHO00473 F’ I LE D

Queen's Park Oval Asset Holding Trust Aar $1 2014 - 13:88 P
PLAINTIFF Status Date:[0TNE/14

Assigned Yo:} 1003 RHESIDENTIAL

Vs. /Aw m.«ﬁ.@

Mario A, Lopez a/k/a Mario Augusto Lopez-Franco; BTH T BERcuIT
Martha D. Lopez; Unknown Owners and Nonrecord DU PAGE COUNTY ILLINOIS
Claimants - ‘

' DEFENDANTS

COMPLAINT TQ FORECLOSE MORTGAGE

NOW COMES the Plaintiff, .S, BANK TRUST NATIONAL ASSOCIATION, NOTIN IT' IS
INDIVIDUAL CAPACITY BUT SOLELY AS OWNER TRUSTEE FOR QUEEN'S PARK OVAL
ASSET HOLDING TRUST, by and through its attorneys, CODILIS & ASSOCIATES, P.C.,
complaining of the defendants herein and, pursuant to 735 ILCS 5/15-1101, states as follows:

1. Plaintiff files this Complaint to Foreclose the mortgage, trust deed or other conveyance in the
nature of a mortgage (hereinafter called "Mortgage") hereinafter described, and names the persons
identified in the above caption as "Defendants”, as parties hereto.

2. Attached as "EXHIBIT A" is a copy of the Mortgage. Attached as "EXHIBIT B"isa copy of the
Note,

3. Information concerning said Mortgage:
(A) Nature of the instrument: Mortgage.
(B) Date of the Mortgage: 6/2/2008
(C) Name of the mortgagor(s):
Mario A, Lopez a/k/a Mario Augusto Lopez-Franco
Martha D, Lopez :
(D) Name of the original mortgagee: .
Mortgage Electronic Registration Systems, Inc. as Nominee for SecurityNational
Mortgage Company
(E) Date and Place of Recording or Registering;

717/2008 :
Office of the Recorder of Deeds of DuPage County Illinois

‘
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(F) Identification of Recording: Document No. R2008-112721 ‘
(G) Interest subject to the mortgage: Fee Simple. | A
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(H) Amount of original indebtedness:

(1) Original Indebtedness: $236,193.00

(I} Both the legal description of the mortgaged real estate and the common address or other
information sufficient to identify it with reasonable certainty:

LOT 713 CAROL STREAM UNIT 8, BEING A SUBDIVISION OF PART OF THE
SOUTHEAST QUARTER OF SECTION 30, TOWNSHIP 40 NORTH, RANGE 10, EAST
OF THE THIRD PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT THEREOF
RECORDED SEPTEMBER 10, 1962 AS DOCUMENT R62-31592, IN DUPAGE

- COUNTY, ILLINOIS.

COMMONLY KNOWN AS:
- 643 Adobe Court
Carol Stream, 1L 60188

" TAX PARCEL NUMBER: 02-30-411-017

(J) Statement as to defaults: Mortgagors have not paid the monthly installments of Principal,
taxes, Interest and insurance for 06/01/201 1, through the present; the Principal balance due on
the Note and the Mortgage is $227,613.19, plus Interest, costs, advances and fees. Interest
accrues pursuant to the Note, and the current per diem is $38.97.

(K) Name of present owner(s) of said premises:
Mario A, Lopez a/k/a Mario Augusto Lopez-Franco
Martha D. Lopez

(L) Names of other persons who are joined as defendants and whose interest in or lien on the

mortgaged real estate is sought to be terminated and alleged to be subordinate and inferior to
the mortgage of the Plaintiff: '

(M) Names of defendants claimed to be personaily liable for deficiency, if any:
Mario A. Lopez a/k/a Mario Augusto Lopez-Franco. .
(N) Capacity in which Plaintiff brings this foreclosure: Legal holder of the indebtedness.

(O) Facts in support of a redemption period shorter than the longer of 7 months from the date
the mortgagor or, if more than one, all the mortgagors have been served with summons or by
publication or have otherwise submitted to the jurisdiction of the court, or 3 months from the
entry of the judgment of foreclosure, whichever is later, if sought: '

- The redemption period shall be determined pursuant to 735 ILCS 5/15-1603.

(P) Statement that the right of redemption has been waived by all owners of redemption: ﬁ ) ?

There has been no executed waiver of redemption by all owners of redemption, however

Dy e PP
gy 2RIND S )
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Plaintiff alleges that it is not precluded from accepting such a waiver of redemption by the
filing of this complaint.

(Q) Facts in support of request for attorney's fees and of costs and expenses, if applicable:
The subject mortgage provides for payment of attorney fees, court costs and expenses in the
event of a default under the mortgage. '

(R) Facts in support of a request for appointment of morigagee in possession or for
appointment of a receiver, and identity of such receiver, if sought: Unless otherwise alleged,
Plaintiff will pray for said relief afier the filing of the instant foreclosure action by separate
petition if such relief is sought, : ' .

(S) Offer to the mortgagor in accordance with Section 15-1402 to accept title to the real
estate in satisfaction of all indebtedness and obligations secured by the mortgage without
judicial sale, if sought: No allegation of an offer is made however, Plaintiff alleges that it {s
not precluded from making or accepting such offer by the filing of the instant foreclosure
action.

(T) Name or names of defendants whose rights to possess the mortgaged real estate, after the
confirmation of a foreclosure sale, are sought to be terminated, and if not elsewhere stated,
the facts in support thereof:

Mario A. Lopez a/k/a Mario Augusto Lopez-Franco; Martha D, Lopegz;

4. Plaintiff avers that in addition to persons designated by name herein and the Unknown
Defendants herein before referred to, there are other persons, and/or non-record claimants who are
interested in this action and who have or claim some right, title, interest or lien in, to or upon the
real estate, or some part thereof, in this Complaint described, including but not limited to the
following:

Unknown Owners and NonRecord Claimants, if any.

That the name of each of such persons is unknown to Plaintiff and on diligent inquiry cannot be
ascertained, and all such persons are therefore made party defendants to this action by the name and
description of UNKNOWN OWNERS and NONRECORD CLAIMANTS.

REQUEST FOR RELIEF

‘WHEREFORE, PLAINTIFF REQUESTS:

i A judgment of foreclosure and sale,

(i) An order granting a shortened redemption period, if sought,

(iii) A personal judgment for deficiency, if applicable and sought, and only against parties who have

signed the Note or monetary obligation which is the subject matter of this complaint, or persons
who have assumed liability of the Note or monetary obligation which is the subject matter of this

A29
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" complaint, and who have not received a Chapter 7 bankruptey discharge and who are not
personally protected by the automatic stay at sale confirmation.

(iv) An order granting possession, if sought.

(v) An order placing the mortgagee in possession or appointing a receiver, if sought.
(vi) A judgment for attorneys' fees, costs and expenses, if sought,

(vii) For the appointment of a Selling Officer, if deemed appropriate by this court.

(viii) Such other and further relief as this court deems just.

U.S. Bank Trust National
for Queen's Park Qval

Ogiation, not in it is individual capacity but solely as Owner Trﬁstee

olding}L

CODILIS & ASEOCHATES, P.C.
One of its Attgfheys

BY:

Joupin lzadi
ARDG # 6313115

Codilis & Associates, P.C.

- Attorney for Plaintiff
15W030 North Frontage Road, Suite 100
Burr Ridge, 11, 60527

(630) 794-5300
14-14-04231
DuPage #15170.

MHECUS RO
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o Exhibit A| i
etum To: |
SECURITYNATIONAL. I

i

MORTGAGE COMPANY

5300 SOUTH 360 WEST

SUITE 150

MURRAY, UTAHR 84123
epared By:

KAREX ROGERS DUPAGE COUNTY RECORDER

ALy 17 2008 RSP " 122 M

45 SQUTH PARK BOULEYARD -30-411 - 0V7

GREENWOOD, (NDIANA 46143 009 PAGES 92008 112721
T MR, | PERSONAL INFORMATION REDACTED

LOAN NO.: S8 iR
PARCEL NO.; 02~30—4[l-017

State of Ilinols MORTGAGE

v

tHA Case No,

THIS MORTGAGE ("Seccurity Instrument”) is given on JUNE 02, 2008

The Mortgagor is
MARIO A LOPEZ AND MARTHA LOPEZ, RUSBAND AND WIFE

("Borrower"), ‘This Security Instrument is given to Morigage Electronic Registration Systems, Ine. (*MERS"),
{solely as nominee for Lender, as hereinafier defined, and Lender's successors and assigns), as mongagee, MERS is
organized and cxisting uler the laws of Delaware, and has an address and telephone number of P.O. Box 2026,
Flint, M) 48501-2026, tel. (888) 679-MERS,

SECURITYNATIONAL MORTGAGE COMPANY, A UTAH CORPORATION

bl

("Lendcr™) is organized and existing under the laws of  UTAM , and
has an address of
5300 SQUTH 360 WEST SUITE 150; MURRAY, UTAH 84123

. Borrower owes Lender the principzl sum of
TWO HUNDRED THIRTY S1X THOUSAND ONE HUNPRED NINETY THREE AND 00/[00-mmm—nnns

Dollars (U.S. § 236,19.00 ).
This debt is evidenced by Borrower's note dated the same date as this Security Instument ("Note"), which provides
for monthly paymenis, with the fufl debt, if not paid eartier, due and payableon  JUNE 01, 208

This Sceurity Instrument scourcs to Lender: (a) the repayment of the debt evidenced by the Note, with interest, anc‘i
all renewals, extensions and modifications of the Note; (b) the payment of all other sums, with interest, advanced
under paragraph 7 to protect the security of this Security Instrument; and (¢) the performance of Bomower's

Y
altiale /L
FHA Ilnols Mortgage with MERS - 496 Amended 2101
AN{IL) 0308 Page 1008
Docerer SERVCES, INC. FORM - NHTGILO-I214 VP Modgzps Sohtions (SO0 11294
ORIGINAL
by

FRED BUCHOLZ R200 B__'! 21 DUPAGE COUNTY RECORDER
s L e o B -los Lo e b= i
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covenants and agreements under this Scourity Instrument and the Note, For this purpose, Borrower does hereby
mortgage, grant end convey 1o MERS (solely as nominee for Lender and Lender’s successors and assigng) and to the
suceessors and assigns of MERS, the following described property located in

DUPAGE County, Hlinois:
LEGAL DESCRIPTION ATTACHED HERETO AND MADE A PART BERECF

Parcel [D Number: 02-30-411.017
which has the address of 643 ADGBE COURT {Street)
CAROL STREAM : {Ciry), Ilimois 60188 {Zip Code} ("Property Address™);

TOGETHER WITH all the improvements now or hereafter erccted on the praperty, and all easements,
appurtenances and fixtures now or hercaficr 2 part of the property. All replacements and additions shail also be
covered by this Security Instrument. All of the foregoing is referred to in this Security Instrument as the "Property,”
Borrower understands and agrees that MERS bolds only legal title to the interests granted by Borrower in this
Security Instrument; but, if necessary to comply with law or custom, MERS, (as nominee for Lender and Lender's
successors and assigns), has the right; to exercise any or all of those Interests, including, but not limited to, the right
to foreclose and sell the Property; and to take any action required of Lender including, but aot limited to, releasing or
canceling this Security Instrument,

‘BORROWER COVENANTS that Borrower is lawfully seized of the cstate herchy conveyed and bas the right to
mortgage, grant and convey the Property and that the Property is uncncumbered, except for encumbrances of record.
Borrower warranis and will defend generally the title to the Property against all elaims and demands, subjest to any
encumbrances of record.

) THIS SECURITY INSTRUMENT combines uniform ¢ovenanis for national use and non-uniform covenauts
with limited variations by jurisdiction to constingte & uniform security instrument covering real property.

Borrower and Lender covenant and agres as follows:

UNIFORM COVENANTS.

1. Payment of Principal, Interest and Late Charge. Borrower shall pay when due the principal of, and
inierest om, the debt evidenced by the Note and late charges due under the Note,

2. Monthly Payment of Taxes, Insurance and Other Charges, Borrower shail include in ¢ach monthiy
payment, together with tha principal and interest ag set forth In the Note and any Iate charges, 8 sum for (a) laxes and
special assessments levied or to be levied against the Property, (b) leaschold payments or ground rents on the
Property, and (c) premiums for inswrence required under paragraph 4, In any year in which the Lender must pay a
mortgage insurance premium to the Secretary of Housing and Urban Developraent {"Secretary”), of in any year in
which sweh premium would bave been required if Lender still held the Sccurity Instrument, cach monthly payment
shall also include cither: (i) a sum for the annual mortgage insusance premivm to be paid by Lender to the Secretary,
or (ii) a monthly charge instead of a mortgege insurance premiom if this Seeurity Instrument is held by the Secretary,
in a reasonable amount to be determined by the Secretary, Dxcept for the monthly charge by the Sccretary, these
jtems are called "Escrow ltems” and the sums paid to Lender are called "Escrow Funds,”

Lender may, at any time, collect and hold amounts for Escrow [tems in an aggregate amount not to exceed the
maximum amount that may be required for Borrower's escrow account under the Real Estate Setttemeant Proceduses
Act of 1974, 12 US.C. Section 2601 ef seq. and implementing regulations, 24 CFR Part 3500, as they may be
amended from time to time ("RESPA"), cxcept that the cushion or reserve itted by RESPA for unanticipated
dishursements or disbursements before the Borrower's payments are available in the account may not be based on

amounts due for the mortgage insurance premium,
A
Inhials fﬂé

LOAN NO.:
4N(IL) oos) BB )
Docrrer SERvICES, ING, FORM < ENTORLGIZH4 Prpa2old
ORIGINAL
FRED BUCHOLZ R2008-112721 DUPAGE COUNTY BECORDER 3’
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If the amounts held by Lender for Escrow liems cxcced the amounts permitted to be held by RESPA, Lender
shall account to Borrower for the excess funds as required by RESPA. If the emounts of funds held by Lender at any
time are not sufficient ta pay the Escrow [tems when due, Leixder may notify the Borrower and requite Borrower to
make up the shortage as permitted by RESPA,

The Lscrow Funds are pledged as additional security for alt sums secured by this Security Instrument. If
Borrower tenders to Lender the full payment of all such sums, Borrowetr's account shall be eredited with the balance
remaining for all installment items (1), (b), and (c) and any mortgage insurance premium instaliment that Lender has
not become obligated to pay to the Secretary, and Leader shall promptly refund any cxcess funds to Borrower.
Immediatcly prior to n foreclosure sale of the Property or its acquisition by Lender, Borrower's account shall be
credited with any balance remaining for all installments for items (a), (b), and (c).

3. Application of Payments, All payments under paragraphs | and 2 shall be applied by Lender as follows;

First, to the mortgage insurance premium to be paid by Lender to the Scerctary or to the monthly charge by the
Secretary instead of the monthly mortgage insurance premium;

Sccotd, to any taxes, special assessments, teasehold payments or ground rents, and firg, flood and other hazard
insurance premiums, as required;

Third, to interest due wnder the Note;

Fourth, to amortization of the principal of the Note; and

Fifih, to late charges dus under the Nole,

4, Fire, Flood and Other Hazard Insarance, Borrower shall insure ail improvements on the Property, whether
now in cxistence or subsequently erected, against any harards, casualtics, and contingencies, including fire, for which
Lender requires insurance. This insurance shall be maintained in the amounts and for the perieds that Lender
requires. Borrower shall also insure all improvements on the Property, whether now in existence or subsequently
grected, against loss by fluuds to the extent required by the Secrctary, All insurance shall be carried with companies
approved by Lender. The insurance policies and any renewals shall be held by Lender and shall include loss payable
elavses in favor of, and in a form acceptable to, Lender,

In the ¢vent of loss, Borrower shall give Lender immediate notice by mail, Lender may make proof of loss if not
made promptly by Bomower. Each insurance company conecmed is herchy authorized and directed to make payment
for such loss directly to Lender, insiead of to Borrower and to Lender jointly, All or any part of the insurance
proceeds may be applicd by Lender, at its option, either ¢} to the reduction of the indebtedness under the Note and
this Security Instrument, first to any delinquent amounts applied in the order in paragreph 3, and then to prepayment
of principal, or (b} to the restoration or repair of the damaged Property. Any application of the proceeds to the
principal shatl not extend or postpone the dug date of the monthly payments which are referred to in paragraph 2, or
change the amaunt of such payments. Any excess insurance procecds over an amount required to pay all cutstsnding
indebtedness under the Note and this Scourity Instrument shall be paid 4o the entity legally entitled thereto.

In the cvont of forcelosurc of this Security Instrument or other trmnsfer of title to the Property that extinguishes
the indebtedness, sll right, title and interest of Borrower in and to insurance policies in force shall pass to the
purchaser,

5. Occupancy, Preservation, Malotepance and Frotection of the Property; Borrower's Loan Application;
Lenssholds. Borrower shall occupy, establish, and use the Property as Borrower’s principal residence within sixty
days after the execution of this Security Instrument (or within sixty days of a later sale or transfer of the Property)
and shall continue to occupy the Property as Borrower's principal residence for at least ong year afier the date of
vecupanvy, unless Lender determines that requirement will cause undue hardship for Borower, or unless extcnuating
oircumstances oxisl which are beyond Bormowers control, Borrower shall notify Lender of any extenvating
eircumstances. Borrower shali not cornmit waste or destray, damage or substantially change the Property or allow the
Property to deterforale, reasonable wear and tear excepted, Lender may inspect the Property if the Property s vacant
or abandoned or the lean is In default. Lender may take reasenable action to protect and preserve such vacant or
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abandoned Property. Borrowcr shall also be in default if Borvower, during the loan application process, gave
materially false or inaccurate information or statements to Lender (or failed to provide Lender with any msterial
information) in conacction with the loan evidenced by the Note, including, but not limited to, representations
concerning Borrower's occupancy of the Property as a prineipal residence. 1f this Scourity Instrument is on a
leaschold, Borrower shall comply with the provisions of the lease. If Borrower acquires fee title o the Property, the
leasehold and fee title shall not be merged uniess Lender agrees to the merger in writing,

6. Condesonation. The proceeds of any award or ¢laim for damages, dircot or conscquential, in connection with
any condemnation or other taking of any part of the Property, or for conveyance in place of condemnation, are
hereby assigned and shall be paid to Lender to the extent of the full amount of the indebtedness that remains unpsid
untier the Notc and this Security Instrument, Lender shail apply such proceeds to the reduction of the indebtedness
umder the Note and this Security Instrument, first to any delinquent amounts applied in the urder provided in
paragraph 3, and then to prepayment of principal. Any application of the proceeds to the principal shall not extend or
postpone the due date of the munthly payments, which ase referred to in paragmph 2, or change the amount of such
payments, Any excess praceeds over an amount required to pay all outstanding indebtedness under the Note and this
Security Instrument shall be paid to the entity fegally emtitied thereto, ‘

7, Charges to Borrower and Frotection of Lender's Rights in the Property. Borrower shall pay all
governmental or municipal charges, fines and impositions that are aot included in paragraph 2. Borrower shall pay
these obligations on time directly to the entity which is owed the payment. If failure to pay would adversely affect
Lengers imterest in the Property, upon Lenders request Borrower shall promptly furnish to Lender reccipts
cvidencing these payments.

If Borrower fails to make these payments or the payments required by paragraph 2, or fails to perform any other
covenants and agreements contained in this Security Instrument, or there is a legal proceeding that may significantly
affect Lender's rights in the Property (such as a proceeding in bankruptey, for condemnation or to enforce laws or
regulations), then Lender may do and pay whatever is necessary to profect the value of the Property and Lender's
rights in the Property, including payment of taxes, hazard insurance and cther items mentioned in pamgraph 2.

Any amounts disbursed by Lender under this paragraph shell become en additional debt of Borrower and be
secured by this Security Instrument. These amounts shall bear interest from the date of dishursement, at the Note
rate, and at the option of Lender, shall be immmediately duz and payable.

Borrower shall pronptly discharge any licn which bas priority over this Sccurity Instrument unless Bomower:
(8) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable to Lender; (b)
contests in good faith the lien by, or defends against eaforcement of the lien in, legal proceedings which in the
Lender's opinion operate to prevent the enforcement of the tien; or (c) sccures from the holder of the lien an
agreement satisfactory to Lender subordinating the lien to this Security Instrument. If Lender determines that any part
of the Propenty is subject to a {ien which may aftain priority over this Security Instument, Lender may give
Borrower & notice identifying the lien. Borrower shall satisfy the lien or take one or more of the actions sct forth
above within 10 days of the giving of notice.

8, Fees. Lender may collect fees and charges authorized by the Secretary.

9. Grounds for Accelerailonof Debt.

{n) Default. Lender may, except as limited by regulations {ssued by the Secretary, in the case of payment
defaults, require immediate payment in full of all sums secured by this Security [nstrument ift
(i} Borower defaults by failing to pay in full any monthly payment reguired by this Security Instrument
prior to or on the due date of the next monthly payment, or :
(i) Borrower defaulis by failing, for a period of thirty days, to perform any otber obligations contained
in this Seeurity Instrument.
(b) Sale Without Credit Approval. Lender shall, if permitied by spplicable law (including Section 341(d)
of the Gam-5t. Germain Depository Institufions Act of 1982, 12 U.S.C. 1701j-3(d) and with the prior
upproval of the Secretary, require immediats payment in full of all sums sccured by this Sccurity Instrument

if:
LoANNO.: | Initiats 4% M
4N{IL} 10005
Docrriep StRvicss, I, $0RM . MMTOILG 314 Paga ot d
ORIGINAL
FRED BUCHOLZ R2008-11272% DUPAGE COUNTY RECORDER
E ) ol K44 1R E a0 Eﬁ?ﬂﬁﬂaﬁ‘?
i2F SUBMITEED - 18104319874 - DUPAGEAPPEAL - 01713220017 11:13:03 AM POCUMENT ACCEPTED ON: 03/13/2017 11:57:32 AM COOOOOOQ

SUBMITTED - 1201570 - Daniel Khwaja - 6/8/2018 11:15 AM




123680

N . 5160967 C0000010

{i} All or part of the Property, or & beneficial interest in a trust owning all ar part of the Property, is sold

ot otherwise transferred (other than by devise or descent), and

(ii) The Property is not occupied by the purchaser or grantee as his or her principal residence, or the

purchaser or grantee does so occupy the Property but his or her credit has not been approved in

accordance with the requirements of the Seeretary,
(c) No Walver, If circumstances occur that would permit Lender to require immediate payment in full, but
Lender docs not require such payments, Lender does not waive its rights with respect o subsequent events,
(d) Regulations of HUD Secretary. [n many circumstances regulations issued by the Secretary will limit
Lender's rights, in the case of payment defaults, to require immediate payment in full and forcclose if not
paid. This Security Instrument does not authorize accelcration or foreclosure if not permitted by regulations
of the Secretary.
{2) Mortgage Not Insured, Borrower agrees that if this Scourity Instrument and the Note are not determined
to be eligible for insurance under the National Housing Act withio 60 days from the date hereef, Lender
may, at its option, require immediate payment in full of all sums secured by this Security Instrument, A
written statement of any authorized agent of the Secretary dated subsequent to 60 days from the date hercof,
declining to insure this Security Instrumeni and the Note, shall be desmed conclusive proof of such
ineligibility. Notwithstanding the foregoing, this option may not be exercised by Lender when the
unavailability of insurance fs soicly due to Lender's failure to romit a mortgage insurance premium to the
Sceretary.

10. Reinstatement, Borrower has a vight to be reinstated if Lender has required immediate payment in full
because of Borrower's failure 1o pay an amount due under the Note or this Seeurity Instrument, This right applics
even after foreclusure proceedings are instituted. To reinstate the Security Instrurnent, Borrower shall tender in a
lump sum all amounts required to bring Borrowers avcount current including, to the extent they are obligations of
Borrower under this Seeurity Instrument, foreclosure costs and reasonable and customary attomeys' fees and expenses
properly associated with the foreclosuse proceeding. Upon reinstatement by Borrower, this Security Instrument and
the obligations that it secures shall remain in cffect as if Lender had not wquired immediate payment in Qll.
However, Lender s not required to permit reinstatement ift (i) Lender has nccepted reinstatement afier the
commencemen of foreclosure proccedings within two years immediately preceding the commencement of 2 current
foreclosure procecding, (i) reinstatement will preclude foreclosure on different grounds in the future, or (iii)
reinstatement will adverscly affect the priority of the Hiem created by this Scourity Instrument,

11, Borrower Not Released; Forbearance By Lender Not a8 Whaiver, Extension of the time of payment or
modification of amortization of the sums secured by this Security Instrument granted by Lender 1o any suceessor in
interest of Borrower shall not operate to release the Hability of the original Borrower or Borrower's successor in
interest. Lender shall not be required 1o commence proceedings against any suecessor in interest or refuse 1o extend
time for payment or otherwise modify amoriization of the sums secured by this Security Instrument by rcason of any
demand made by the original Borrower or Borrower's successors in interest. Any forbearance by Lender in exercising
any right or remedy shall not he a waiver of or prechude the exercise of any right or remedy,

12. Successors and Assigns Bound; Joint and Several Lisbility; Co-Signers. The covenants and agreements
of this Security Instrument shall bind and benefit the successors and assigns of Lender and Borrower, subject to tho
provisions of paragraph 9(b}). Borrower's covenants and agreements shall be joint and several. Any Barrower who
co-signs this Security Instrument but does not execute the Note: (a) is co-signing this Security lastrument only to
morigage, grant and convey that Borrower's interest in the Property under the terms of this Security Instrument; (b)
is not personally obligated to pay the sums secured by this Security Instrument; and () agrees that Lender and any
other Borrower may agree to sxtend, modify, forbear or make any accommodations with regard {o the terms of this

Security [nstrument or the Note without that Borrower's consent.
Tnitists M&A/IZ
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13, Notices. Any notice to Borrower provided for in this Sccurity Instrument shall be given by delivering it or
by mailing it by first class mail unless applicable law requires use of anothier method. The notice shall be directed to
the Property Address or any other address Borrower designates by notice to Lender, Any nolice to Lender shall be
given by first class mail to Lender's address stated herein or any address Lender designates by notice to Borrower.
Any notice provided for {n this Sccurity Instrument shall be deemed to have been given to Borrower or Lender when
given as provided in this paragraph.

14. Governing Law; Severnblllty. This Security Instrument shall be governed by Federal law and the law of
the jurisdiction in which the Property is located. [n the eveat that any provision or clause of this Sccurity Instrument
or the Note conflicts with applicable taw, such conflict shall not affect other provisions of this Security [nstrument or
the Note which can be given effect without the conflicting provision. Ta this end the peovisions of this Security
Instrument and the Note are declared to be severable,

15, Borrower's Copy. Bomower shalt be given one conformed copy of the Note and of this Sceurity
Instrument,

16. Hszardous Substances. Borrower shall not cause or permit the prescuice, use, disposal, storage, or release
of any Hazardous Substances on of in the Propenty. Borrower shall not do, nor allow anyone clse to do, anything
affeeting the Property that is in violation of any Environmental Law. The preceding two sentences shall not apply lo
the prosence, use, or storage on the Propery of smail quantities of Hazardous Substances that are generally
recognized to be appropriate to normal residential uses and to maintenance of the Property.

Borrower shall promptly give Lender written notice of any investigstivn, ¢luim, demand, lawsuit or other action
by any governmental or regulatory ageney or privale party involving the Property and any Hazardous Substance or
Environmeniat Law of which Borrower has actual knowledge. [f Borrower learmns, or is notified by any govemmental
or regulatory authority, that any removal or other remediation of any Hazardous Substances affecting the Property is
necessary, Bomower shall prompily take sl necessary remedial actions in accordance with Environmental Law,

As used in this paragraph 16, "Hazardous Substances” are those mubstances defined as toxic or hazardous
substances by Environmental Law and the following substamees: gasoline, kerosene, other flammable or toxic
petroleum products, toxie pesticides and herbicides, volatile solvents, materials containing asbestos or {ormaldehyde,
and radioactive materials. As used in this paragraph 16, "Environmental Law™ mcans federal laws and laws of the
jurisdiction where the Property is located that relate to health, safety or environmental protection.

NON.UNIFORM COVENANTS. Borrower and Lender Curther covenant and agree as follows:

17. Assignment of Rents. Borrowzr unconditionally assigns and transfers to Lender all {be rents and revenues
of the Property. Bomower authorizes Lender or Lender's agents to collect the rents end revenues and hereby directs
each tenant of the Property to pay the rents to Lender or Lender's agenis. However, prior to Lender's notice to
Bomrower of Borrower’s breach of any covenant or agreement in the Security Instrumoent, Borrower shalt collect and
receive ath rents and revenues of the Property as trustee for the benefit of Lender and Borrower. This assignment of
rents constitutes an absolute assignment and not an assignment for additional security only,

If Lender gives notice of breach to Borrower: (a) all rents received by Borrower shell be held by Borrower as
trustee for benefit of Lender only, to be applied to the sums secured by the Security Instrument; (b) Lendsr shali be
entitled to collect and receive all of the rents of the Property; and {e) each tenant of the Property shall pay all rents
due and tnpaid to Lender or Lender’s agent on Lender's written demand tn the tenant,

Borrower has not executed any prior assignment of the rents and has not and will not perform any act that would
prevent Lender from cxercising its rights under this paragraph 17,

L.ender shall not be required to enter upon, take control of or maintain the Property before or after giving notice
of hreach to Borrower, However, Lender or & judiciatly appointed receiver may do so a1 any {ime there is a breach.
Any application of renis shall not cure or waive any defanlt or invalidate any other right or remody of Lender. This
assignment of rents of the Property shall terminate when the debt secured by the Security Instrument is paid in full,
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18, Foreclosure Procedure, If Lender requires knmedlate payment in fuil under paragraph 9, Lender may
foreclose this Securlty Instrument by judicial proceeding. Lender shall be entitled to collect alt expenses
fncurred {n pursuing the remedies provided in this paragraph 18, Including, but not Hmited to, reasonable
attorneys’ fees and costs of title evidence,

If the Lender's interest in this Security Instrument is beld by the Secretary and the Secrelary requires
immediate payment in full under Paragraph 9, the Secrttary may invoke tht nonjudicial power of sale
provided in the Single Family Mortgage Forcclosure Act of 1994 ("Act®) (12 U.B.C. 375! ef seq.) by requesting
s fareclosure commissioner designated under the Act to commence foreelosure and to sel} the Property ay
provided in the Act. Nothing in the preceding sentence shall deprive the Secretary of any rights otherwise
avallable to a Lender under this Paragraph 18 or applicable law.

19. Releass, Upon payment of ali sums secured by this Security Instrument, Lender shall release this Sccwity
Instrument without charge to Borrower. Borrower shalt pay any recordution costs.

20, Walver of Homestead. Borrower waives all right of homestead exemption In the Property.

21, Riders to this Secarity Instrument. If one or more riders are executed by Bormower und recorded together
with this Security [nstrument, thc covenonts of each such rider shall be incorporated into and shall amend and
supplement the covenants and agreements of this Security Instrument as if the riden(s) were 1 part of this Security
Instrument, [Check applicable box(es)].

1 Condominium Rider [ Adjustable Rate Rider "3 Growing Equity Rider
] pianned Unit Development Rider [] Graduated Payment Rider [ Other [Specify]
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BY SIGNING BELOW, Borrowcer accepts and agrees to the ferms costsined in this Seeurity Inssument and in
any rider(s) executed by Borrower and recorded with it.

Witnesses:
» (Seal)
\ZV Bomower
MARIO A PEZ
/O 4% 2 (Scal)
-Borrower
MARTHA LOTEZ
(Seal) (Scal}
«Bomower Bomower
(Seal) (Seal)
* +Borrawer <Bomower
(Seal) {Scal)
-Borrower +Bomrower
STATE QF LLLINOIS, E f y County ss:
I, Livin 35'}00 , & Notary Public in and for said county and state do hereby certify

that
MARIO A LOPEZ AND MARTHA LOPEZ

y personally known to me to be the same person(s) whose name(s)
subscribed to the foregoing instrument, appeared before me this day in person, and acknowledged that he/she/they
signed and delivered the said instrument as bisfherdbeir free and voluntary act, for the uses and purposes therein set

forth,
Given under my hand and official seal, this ,2’-'6 day of ne. 2003/
My Comnission Expires; ¥, N
No%l’ub!ic Q
§ OFFIGIALSEAL
ton
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ATTORNEYS TITLE GUARANTY FUND. INC.

LEGAL DESCRIPTION

Legal Deseription:

LOT 713 IN CAROL STREAM UNIT 8, BEING A SUBDIVISION OF PART OF THE SOUTHEAST QUARTER OF SECTION
30, TOWNSHIP 40 NORTH. RANGE [0, EAST OF THE THIRD PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT
THEREQF RECORDED SEPTEMBER 10, 1962 AS DOCUMENT R62-31592, IN DUPAGE COUNTY, {LLINOIS,

PERMANENT INDEX NUMBER: 02-30411-017

Permanent Index Number:
Property 1D: 0230411017
Property Address:

643 ADOBE COURT
CAROL STREAM. [L 60188

i
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Meltistate OTE
JUNE 01, 2008 WINFIELD v ILLINOIS
{Daw]
&3 ADOBE COURT
CAROL STREAM, ILLINOIS 0183
. {Property Addrens)

1. PARTIES

"Bowower” means cach person signing at the end of thia Note, and the person’s successors and assigns, "Lendsr” means
SECURITYNATIONAL MORTGAGE COMPANY, A UTAH CORPORATION .

and iis successors and assigns,
2. BORROWER'S PROMISE TO PAY; INTEREST
Tn return for a loan received from Lender, Borrower promises to pay the principal sum of
TWO HUNDRED THIRTY SIX THOUSAND ONE HUNDRED NINETY THREE AND 00/1 00— un.

Dollars (U.5. § 236.193.00 ) plus intorest, to the order of Lender. Taterest will be charged on vapaid principal,
from the date of disbursement of the loan proceeds by Lender, at the mte of SIX AND 2501000
paroent ( 6380 %4) per year until the fufl amound of principal has been paid.

3. PROMISE TO PAY SECURED
Borrowcer's promise to pay is secured by » mortgage, deed of trust or similar securily instrument thet {3 daled the same dsts
as this Notc snd called the "Sequrity Instrument,” The Security Instrument protzcts the Lender from losses which might resuft {f

Borrower defaulls under this Note,
4. MANNER OF PAYMENT
(A} Time
Borrower shall make a payment of principsl end interes! (0 Lender on the first day of each month beginning oo
JULY ol , 1008 .Anyprmcipa!andinlerestremmmgonlhuﬁmdnyof JUNE .
2038 , will bu due on that date, which is called the "Maturity Date.*
{B) Plnce
Payment shalt be made a4 3300 SOUTH 360 WEST, SUTTE 139
MURRAY, UTAH 8412) or &t such place a3 Lender may designate in writing
by notice to Borrower, .
(©) Amount .
Each monthly payment of principal and interest will be in the amount of U.S. $ 1434.28 -, This amoumt

will ba part of & larger monthly psyment required by the Security Instrument, that shall be applied to principal, interest and
other items in the order deseribed in the Security Instrument. .
{D} Allonge to this Note for psyment sdjustments '
If an allongs providing for payment sdjustments §s executed by Borrowsr together with this Nots, the covenants of
tho allonge shall be incorporsted into and shall smend and mupplement the coversnts of this Note as if the allonge were a part of
this Note, {Check spplicable box] R

{:}Gadﬁued Payment Allonge Dﬁmwing Equity Alionga Clother [2pecify)

S moer s s i tpay o Ak evidensed barge

TOWET ¢ right to pay t evi ¥ this Note, in whols or in without ¢ of Isy, on ths first
day of any month, Lender shslt socept prepayment of other days provided that pm'pays interest on theﬁaogt gpa.id for
the remainder of the month to the extent required by Lender snd permitted by regulations of the Secroiary, If Borrower makes a
partial prepayment, there will be no changes i the due dato or in the amount of the monthly payment valess Lender agrees in

writing io those chan
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6. BORROWER'S FAILURE TO PAY
’ {A) Late Charge for Overdue Paymenty
: ¥ Lender has oot seceived the full monthly payment required by the Sccurity Instrument, as described in Paragraph
4(C) of this Note, by the end of fificen calendar days after the paymert is due, Lender may collect a Iats charge in the amiunt
of FOLR percent { 4.000 ) of the overdue amount of cach paymert,
(B) Default e
If Borrower defaults by failing to pay in full any monthly payment, then Lender msy, except as limited by regulations
af the Secretary in the case of payment defanlts, require immediate payment in full of the principal balsnce remaining due and
all accrued interest, Lender may choose not to sxercise this option without waiving its rights In the event of any subsequent
default, In many cireumsiances regalations issued by the Secretary will timit Lender's rights o require immediste payment In .
full in the cass of payment defaalts. This Note docs not muthorize scceleration when not permitied by HUD regulations. As used ]
in this Note, "Sccretary™ means the Secrctary of Housing and Urbag Development or his or her designze, .
{C) Paymentof Costa and Expenses
If Lender has required immedinte payment in full, as described above, Lender may require Barower to PaY costs and
expenises including reasonable and customary aitomeys’ fecs for enforcing this Note to the extent nof prohibrited by applicable
taw. Such fees and costs shall bear interest from the date of disbursement at the same mte as the principal of this Nots, .

7. WAIVERS : C
Borrewer and any other perzon wha has obligations under this Note waive the rights of presentment sad notico of

dishonor, "Presentment™ means the right to require Lender to demand payment of amounts due, *Notice of dishoner* means the

right to require Lender to give notics to other perzons that amounts due bave not been paid.

8. GIVING OF NOTICES

Unless upplicable law requires a different methed, any notice that must be given to Bermower under this Note witl be given
by delivering il or by mailing it by first class mail to Borrower at the property address shave or & a different sddress if
Bofrower has given Lender a notice of Borrower's different address,

Any notice that must be given to Lender under this Note willbagivcnbyﬁmclnssmaillolmderat the addrces stated in
Paragraph 4(B) or &t a different address if Borrower is given a notlce of that different sddress.

9. OHLIGATIONS OF PERSONS UNDER THIS NOTE

If more than one person signs tiis Nate, cach person is fully and personally obligated to keep sl of the promises made in
this Note, including the promise to pay the full amount owed. Any pervon who is a guarentor, surety or endorser of this Note fs
also obligated to do thess things, Any person who takes over thess obligations, including the obtigations of a , Surgty
or endorer of this Nots, is also obligated to keep al} of the promiscs made in this Note, Lender may ¢uforce its rights under thix
Note against each person individually o against all signatories together. Any ene person signing this Note may be required to
pay all of the amounts owed under this Note,

BY 81 BELOW, Borrawer accepts and agrees to the terms and covenants contained in this Note, |
- 4 .
o {Seal) : (Seal)
i = -
(Seal) . (Scal) :
~Bororaer . sBomower .
(Seal} (Seal)
“Borrames «Batrower
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IN THE CIRCUIT COURT FOR THE 18TH JUDICIAL CIR GUIT, < Lr“’“
DUPAGE COUNTY - WHEATON, ILLINOIS - ; T D—m_-_i,

TR = Y

U.S. Bank Trust National Association, not in it is fgé é ) AP P

individual capacity but solely as Owner Trustee for & f~ e S

Queen's Park Oval Asset Holding Trust No. 2014 CH 000473
PLAINTIFF RESIDENTIAL
Vs.

Mario A. Lopez a/k/a Mario Augusto Lopez-Franco;
Martha D. Lopez; Unknown Owners and Nonrecord
Claimants

DEFENDANTS

AMENDED COMPLAINT TO FORECLOSE MORTGAGE

NOW COMES the Plaintiff, U.S. BANK TRUST NATIONAL ASSOCIATION, NOTINIT IS
INDIVIDUAL CAPACITY BUT SOLELY AS OWNER TRUSTEE FOR QUEEN'S PARK OVAL
ASSET HOLDING TRUST, by and through its attorneys, CODILIS & ASSOCIATES, P.C,,
complaining of the defendants herein and, pursuant to 735 ILCS 5/15-1101, states as follows:

1. Plaintiff files this Complaint to Foreclose the mortgage, trust deed or other conveyance in the nature
of a mortgage (hereinafter called "Mortgage") hereinafter described, and names the persons identified in

the above caption as "Defendants”, as parties hereto.

2. Attached as "EXHIBIT A” is a copy of the mortgage. Attached as "EXHIBIT B" is a copy of the
Note secured thereby,

3. Information concerning said Mortgage:
(A) Nature of the instrument: Mortgage.
(B) Date of the Mortgage: 6/2/2008
(C} Name of the mortgagor(s):
Mario A, Lopez a/k/a Mario Augusto Lopez-Franco
Martha D. Lopez

(D) Name of the original mortgagee:
Mortgage Electronic Registration Systems, Inc. as Nominee for SecurityNational Mortgage

Company
(E) Date and Place of Recording or Registering:

7/17/2008
Office of the Recorder of Deeds of DuPage County Illinois

(F) Identification of Recording: Document No. R2008-112721

1
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(G) Interest subject to the mortgage: Fee Simple.
(H) Amount of original indebtedness:
(1) Original Indebtedness: $236,193.00

(I} Both the legal description of the mortgaged real estate and the common address or other
information sufficient to identify it with reasonable certainty:

LOT 713 CAROL STREAM UNIT 8, BEING A SUBDIVISION OF PART OF THE
SOUTHEAST QUARTER OF SECTION 30, TOWNSHIP 40 NORTH, RANGE 10, EAST OF
THE THIRD PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT THEREOF RECORDED
SEPTEMBER 10, 1962 AS DOCUMENT R62-31592, IN DUPAGE COUNTY, ILLINQIS.

COMMONLY KNOWN AS: 643 Adobe Court
Carol Stream, II. 60188

TAX PARCEL NUMBER: 02-30-411-017

(I} Statement as to defaults: Mortgagors have not paid the monthly installments of Principal,

taxes, Interest and insurance for 06/01/2011, through the present; the Principal balance due on the

Note and the Mortgage is $227,613.19, plus Interest, costs, advances and fees. Interest accrues
_pursuant to the Note, and the current per diem is $38.97.

(K) Name of present owner(s) of said premises:
Mario A. Lopez a/k/a Mario Augusto Lopez-Franco
Martha D. Lopez

(L) Names of other persons who are joined as defendants and whose interest in or lien on the
mortgaged real estate is sought to be terminated and alleged to be subordinate and inferior to the
mortgage of the Plaintiff:

None.

(M) Names of defendants claimed to be personally liable for deficiency, if any:

Mario A. Lopez a/k/a Mario Augusto Lopez-Franco.

(N} Capacity in which Plaintiff brings this foreclosure: On March 11, 2014, Plaintiff was a non-
holder in possession of the Note with the rights of a holder. Plaintiff is currently the legal
holder of the Note.

(O) Facts in support of a redemption period shorter than the longer of 7 months from the date the

mortgagor or, if more than one, all the mortgagors have been served with summons or by
publication or have otherwise submitted to the jurisdiction of the court, or 3 months from the entry

of the judgment of foreclosure, whichever is later, if sought:
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{P) Statement that the right of redemption has been waived by all owners of redemption: There
has been no executed waiver of redemption by all owners of redemption, however Plaintiff alleges
that it is not precluded from accepting such a waiver of redemption by the filing of this complaint.

{Q) Facts in support of request for attorney's fees and of costs and expenses, if applicable: The
subject mortgage provides for payment of attorney fees, court costs and expenses in the event of a
default by the mortgagors.

(R) Facts in support of a request for appointment of mortgagee in possession or for appointment
of a receiver, and identity of such receiver, if sought: Unless otherwise alleged, Plaintiff will pray
for said relief after the filing of the instant foreclosure action by separate petition if such relief is
sought,

(S} Offer to the mortgagor in accordance with Section 15-1402 to accept title to the real estate in
satisfaction of all indebtedness and obligations secured by the mortgage with judicial sale, if
sought: No allegation of an offer is made however Plaintiff alleges that it is not precluded from
making or accepting such offer by the filing of the instant foreclosure action.

(T) Name or names of defendants whose rights to possess the mortgaged real estate, after
confirmation of a foreclosure sale, is sought to be terminated and, if not elsewhere stated, the facts
in support thereof:

Mario A. Lopez a’k/a Mario Augusto Lopez-Franco; Martha D. Lopez;

4, Plaintiff avers that in addition to persons designated by name herein and the Unknown Defendants
hereinbefore referred to, there are other persons, and/or non-record claimants who are interested in this
action and who have or claim some right, title, interest or lien in, to or upon the real estate, or some part
thereof, in this Complaint described, inciuding but not limifed to the following:

Unknown Owners and NonRecord Claimants, if any.

That the name of each of such persons is unknown to Plaintiff and on diligent inquiry cannot be
ascertained, and all such persons are therefore made party defendants to this action by the name and
description of UNKNOWN OWNERS and NONRECORD CLAIMANTS.

5. On July 27, 2011, Plaintiff, through its former servicer Bank of America, mailed a letter to
Defendants by a Certificate of Mail to the subject property asking that Defendants call it to discuss the
default on the loan, and indicating that it was available to schedule a meeting with them at the subject

property.

6. On August 9, 2011, an agent of Plaintiff>s former servicer, Bank of America, made a visit to the
subject property in an attempt to arrange a face to face interview with Defendants. On August 16, 2011
an agent of Plaintiff’s former servicer, Bank of America, made a follow-up visit to the subject property
in an attempt to arrange a face to face interview with Defendants.
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REQUEST FOR RELIEF

PLAINTIFF REQUESTS:

(1) A judgment of foreclosure and sale.

(ii) An order granting a shortened redemption period, if sought.

(iit) A personal judgment for deficiency, if applicable and sought, and only against parties who have
signed the Note or monetary obligation which is the subject matter of this complaint, or persons who
have assumed liability of the Note or monetary obligation which is the subject matter of this complaint,
and who have not received a Chapter 7 bankruptey discharge and who are not personally protected by
the automatic stay at sale confirmation.

(iv) An order granting possession, if sought.

(V) An order placing the mortgagee in possession or appointing a receiver, if sought.

(vi) A judgment for attorneys' fees, costs and expenses, if sought.

(vii) For the Appointment of a Selling Officer, if deemed appropriate by this court.

(viii) Such other and further relief as this court deems just.

U.S. Bank Trust National Association, not in it is individual capacity but solely as Owner Trustee for
Queen's Park Oval Asset Holding Trust

BY:. %
“TODILIS & ASSOCIATES, P.C.

One of its Attorneys

Michael R, Kemock

ARDC# 6286572
Codilis & Associates, P.C.
15W030 North Frontage Road, Suite 100

Burr Ridge, 1L 60527
(630) 794-5300
14-14-04231
DuPage #15170
4
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Retum To:

SECURFTYNATIONAL
MORTGAGE COMPANY
5300 SOUTH 360 WEST
SUITE 150

MURRAY, UTAHR 84123

ed By: FRED BUCHOLZ
ggmfgw AL DUPAGE COUKTY RECORDER
ORTEAT ML T (R
GREENWOOD, INDIANA 46143 009 PAGES R2008 112721
TTILENO.: B

. | PERSONAL INFORMATION REDA CTED

ESCROW Nu.:
LOAN NO.: B i e
PARCEL KO.: 02-30-411-017
- ['¥HA Tas=z No.
State of [linols MORTGAGE
THIS MORTGAGE ("Security Instrument”) is given on JUNE 01, 2008

The Mortgagor is
MARIQ A LOPEZ AND MART]{A LOPEZ, HUSBAND AND WIFE

("Borrower™), This Security Instrument is given to Mortgage Electronic Registration Systems, Ine. ("MERS"), -

(solely as nominee for Lender, as hercinafter defined, and Lender’s suecessors and assigns), as morigagee. MERS is
organized and existing under the laws of Delaware, and has an address and telephone aumber of P.O, Box 2026,
Flint, M1 48501-2026, tel, (888) 679-MERS,

SECURITYNATIONAL MORTGAGE COMPANY, A UTAH CORPORATION

("Lender™) is organized and existing under the laws of  UTAN . , and
has an address of
5300 SOUTH 360 WEST SUITE 150; MURRAY, UTAH 84123 .

. Borvower owes Lender the principal sum of
TWO HUNDRED THIRTY SIX THOUSAND ONE HUNPRED NINETY THREE AND 00/{00 e

Dollers (U.S. § 236,193.00 »
This debt is evidenced by Borrower's note dated the same date as this Security Instrument ("Note”), which provides
for monthly payments, with the full debt, if not paid earlier, due and paysbleon ~ JUNE 01, 2038

This Security Instrumont scoures to Lender: () the repayment of the debt evidenced by the Note, with Interest, and
all renewals, extensions and modifications of the Note; (b) the payment of sil other sums, with interest, advenced
under paragreph 7 to protect the secutity of this Security Instrument; and (¢) the performence of Borrower's

Initlaly ML
FHA IUinals Martgage wiib MERS .« 456 Amended 201
4N{IL) w020 Page 188
Docrrer Services, Ive. FORM - MuTGiLo- 3214 VIMP Mortgaos Sofisiona (2008217284
ORIGINAL
FRED BUCHCLZ R2008-112721 DUPAGE COUNTY RECORDER
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covenants and agreements under this Seeurity Instrument and the Nots, For this purpose, Borrower does hereby
mortgage, grant and convey to MERS (solely as nomince for Lender and Lender's successors and assigns) and to the
successors and assigns of MERS, the following deseribed progerty Jowated in

DUFAGE County, Rlinois:
LEGAL DESCRIFIION ATFACHED HERETO AND MABE, A PART HEREQOF

Parcel ID Nurnbey: 02-30-411.017
which has the address of 643 ADQBE COURT [Street]
CAROL STREAM {Ciyy), Nllinois 60188 {Zip Code] ("Property Address™);

TOGETHER WITH all the improvements now or hereafter orected on the praperty, and all easements,
appurtenances and fixtures mow or hereafler a part of the property, All roplacements and additions shall also be
covered by this Security Instrument. Al of the foregoing is referred to in this Security Instrament as the *Property.”
Borrower understands and agrees that MERS holds only logat title to the interests granted by Borrower in this
Security Instrument; but, if necessary to comply with law or custom, MERS, {as nominee for Lender and Lender's

" suceessors and assigns), has the right: to exeroiss any or all of those interests, including, but not limited to, the nght
to foreclose and sell the Property; and to take any action required of Lender including, but aot limited to, releasing ur
canceling this Security Insttument. '

BORROWER COVENANTS that Borower is lawfully seized of the estate herchy conveyed and has the right to
mortgage, grant and convey the Property and that the Property is unencumbered, except for encumbrances of record,
Borrower warrants and will dofend generally the title to the Property against alt claims and demarxds, subject to any
encumbeances of record.

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform covensuts
with lmited varfations by jurisdiction to constitute a uniform security instrument covering real property,

Borrower and Lender covenant and agree as follows: )

UNIFORM COVENANTS. )

- 1. Payment of Principal, Interest and Late Charge. Borrower shall pay when due the principal of, and
Interest on, the debt evidenced by the Note and late charges duc under the Note. -

2. Monthly Payment of Taxes, Insurance and Other Charges. Bomower shall include in each monthly
payment, together with the principal and interest as set forth in the Note and eny late charges, a sum for (a) laxes and
special assessments levicd or {0 be levied against the Property, (b) leasebold payments or ground rents on the
Property, and (c) premiums for insurance required under paragraph 4, In any year in which the Lender must pay 2
reortgage {nsurance premium to the Seeretary of Housing and Urban Development ("Secretary™), or in any year in
which such premium would have been required if Lender still held the Security Tnstrument, éach monthly payment
shall also include either: (i) 8 sum for the annual morigage insurance premium 1o be paid by Lender to the Scerctary,
or (ii) a monthly charge instead of a mortgage insurance premium if this Security Instrument is held by the Secretary,
in a reasonable amount to be determined by the Secrctary, Excopt for the monthly charge by the Secretary, these
items are called "Escrow ltems” and the sums paid to Lender are called "Escrow Funds,”

Lender may, et any time, collect and hold smounts for Bsevow Items in on aggregate amount not to exceed the
maximum amount that may be required for Bomower's escrow account imder the Real Estate Seftlement Procedures
Act of 1974, 12 U.S.C. Section 2601 ef reg. and implementing repulations, 24 CFR Part 3500, as they may be
amended from time to time ("RESPA"), vacept that the cushion of reserve penmitted by RESPA for urastticipated
disbursements or disbursements before the Borrower's payments are available in the aceount may not be based on
amounts due for the reortgags insurance premium,

LOANNO.: |
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If the amounts held by Lender for Escrow Itcms cxceed the amounts permitted to be held by RESPA, Lender
shatl account to Barmower for the excess funds as required by RESPA. If the amounts of funds held by Lender at any
time are not snfficient to.pay the Escrow ltems when due, Lender may nolify the Borrower and require Borrower 10
make up the shortage as permitted by RESPA,

The Uscrow Funds ars pledged as edditional security for all sums secured by this Security Instrument. If
Borrower {enders to Lender the full payment of al! such sums, Borrower's account shall be creditad with the halance
remaining for all installment items (), (b), and (c) and any morigage insurance premium installment that Lender has
ot become obligated te pay 1o the Secretary, and Lender shall promptly refund any eéxcess funds to Borrower.
Immediately prior to a foreclosure sals of the Property or its acquisition by Lender, Borrower's account shall be
credited with any balance remaining for all inslallments for items (a), (b), and (c).

3. Application of Payments. All payments under paragraphs 1 and 2 shall be applied by Lender as follows;

First, 1o the mortgage insurance premivm to be paid by Lender to the Scerctary or to the monthiy charge by the
Secretary instead of the monthly mortgage insurance prémivm;

Second, o any taxes, special assessments, leaschofd payments or groimd rents, and fire, flood and other hazard
insurance premiums, as required;

Third, to interest due under ihe Note;

Fourth, to amortization of the principal of the Note; and

Fifth, to late charges duc under the Note.

4. Fire, Flood and Other Hazard Insurance, Borrower shall insure all improvements en the Property, whether
now in cxistence or subsequently erected, against any hazards, casualties, snd contingencies, including fire, for which
Lender requires insurance. This insurence shall be maintained in the amounts and for the pedoeds that Lender
requires. Borrower shall also insure all impravements on the Property, whether now in existence or subsequently
erected, against loss by fluuds 10 the extent required by the Saoretary, All insurance shall be camicd wilth companics
approved by Lender, The insurance policies and any rencwals shall be held by Lender and shatt include loss paysbie
clauses in favor of, and in a form acgeptable (o, Lender.

In the cvent of loss, Borrower shall give Lender imrediate notice by mail, Lender may make proof of loss if not
made promptly by Borower. Each insurance company concerned is hercby authorized and dirccted to make payment
for such loss directly to Lender, instead of to Borrower and to Lender jointly. All or any part of the insurance
proceeds may be applied by Lender, at its option, either (a) to the reduction of the indebtcdness under the Note and
this Security Instrument, first to any delinquent smounts applied in the order in paragraph 3, and then to prepayment
of principal, or (b} to the restomtion or repair of the damaged Property. Any application of the procecds to the
principal shall not extend or postpons the due date of the monthly payments which are veferred to in paragraph 2, or
change the amount of such payments. Any excess insurance procecds over an amount requised to pay all outstanding
indebtedness under the Note and this Security Instrument shall be paid to the entity legally entitled thereto.

In the event of foreelosure of this Security Instrument or other transfer of title to the Property thot extinguishes
the indebtedness, all right, ttle and interest of Borrower in and to insurance policies in force shall pass to the
purchaser,

5. Occupancy, Preservation, Malntenance aud Protection of the Property; Borrower's Loan Application;
Leaseholds, Borower shall occupy, establish, and usc the Property as Bommower’s prineipal residence within sixty
days after the execution of this Security Instrument (or within sixty days of a later sale or transfer of the Property)
and shall continug to occupy the Property as Bomower's principal residence for at least ong year sfter the date of
vecupunuy, unless Lender determines that requirement will cause unduc hardship for Borrower, or unless extcnualing
circymstances exist which are beyond Borrower's control. Bormower shall notify Lender of any extenvating
circumstances, Borrower shail ot commit waste or destroy, damage or substantiatly change the Property or allow the
Property to detetiorate, reasonable wear and tear excepted, Lendet may inspect the Propesty if the Property is vacant
or abandoned or the loan is in defauft, Lender may take reasonablc action to protect and preserve such vacant or

A
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abandoned Property. Borrower shail also be in default if Borrower, during the loan application process, gave
materially felse or Inaccurate information or statements to Lender (or failed to provide Lender with any meterial
information) in connection with the loan evidenced by the Note, including, but not limited to, representations

. cunceming Borrower's occupancy of the Property as a principal residence. If this Security Instrument is on a
leaschold, Borrower shall comply with the provisions of the lease, If Bomower acquires fee title o the Property, the
leasehold and Fee title shall not be merged unless Lender agrees to the merger in writing.

6. Conderuuntion. The proceeds of any award or claim for damages, dircet or consequential, in connoction with
any condemnation or other taking of any part of the Property, or for conveyance in place of condemnation, are
hereby assigned and shall be paid fo Lender fo the extent of the full amount of the indebtedness that rematns unpaid
under the Note and this Seounity Instrument. Lender shall apply such proceeds to the reduction of the indchtedness
under the Note and this Security Instrument, first to any delinquent amounts applied in the arder provided in
paragraph 3, and then to prepayment of principal. Any application of the proceeds to the principal shall not extend or
postpone the due date of the munthly payments, which are referred to in paragraph 2, or change the amount of such
payments, Any excesa proceeds aver an amount required fo pay all outstanding indebtedness under the Note and this
Security Instruraent shall be paid to the entity legally entitled thereto.

7. Charges to Borrower and Protectlon of Lender’s Rights in the Property. Borrower shall pay all
governmentsl or municipal charges, fines and impositions that are not included in paragraph 2. Borrower shall pay
these obligations on time directly to the entity which is owed the payment, If failure to pay would edversely affect
Lenders intcrest in the Property, upon Lender's request Borrower shall prompily furmish to Lender rcecipts
svidencing these payments,

[f Borrower feils to make these payments or the payments required by paragraph 2, or fails to perform any other
covenants and agreements contained in this Security Instrument, or there is & legal procecding that may significantly
affect Lender's rights in the Property (such s a proceeding in benkruptey, for condemnation or to enforce laws or
regulations), then Lender may do and pay whatever is necessary to profeet the value of the Property and Lender's
rights in the Property, including payment of taxes, hazard insurance and other items mentioned in paragraph 2.

Any amounts dishursed by Lender wnder this paragraph shall beeome an additionsl debt of Borrower and be
secured by this Security Instrument. These amounts shall bear interest from the date of disbursement, at the Note
rate, and at the oplion of Lender, shall be immediately due and payable.

Borrower shell prompily discharge any lien whick has priority over this Sceurity Instrument unless Borrower:
(s} agrees in writing to the payment of the obligation secured by the lien in 8 manner acceptable fo Lender; {b)
contests in good faith {he licn by, or defends against enforcement of the lien in, legal proceodings which in the
Lender's opinion operate to prevent the enforcement of the licn; or (¢) sccures from the holder of the lien an
agreement satisfactory to Lender subordinating the lien to this Security Instrument. If Lender determines that any part
of the Property is subject to & licn which may attain priority over this Security Instrument, Lender may give
Bomower & notice ideatifying the licn, Borrower shall satisfy the lien or take one or mors of the sctions sct forth
above within 10 days of the giving of notice.

8. Fees. Lender may collect fees and charges authorized by the Secretary,

9. Grounds lor Acceleratlon of Debt.

(n} Pefault. Lender may, except as limited by regulations issued by the Secretary, in the ¢ase of payment
defanlts, require imenediate payment in full of all sums seeured by this Security Instrument if:
(i) Borrower defaulis by failing to pay in fell any monthly payment required by this Security Instryment
prior to or on the due date of the neat monthly payment, or
(ii) Borrower defaults by failing, for a period of thirty days, to perform any otber obligations contained
in this Securily Insument.
(b) Sale Without Credit Approval. Lender shall, if permitted by spplicable law (including Section 341(d)
of the Gam-5t. Germain Depository Institutions Act of 1982, 12 U.S.C. 1701j-3(d)) and with the prior
approval of the Secretary, require immediatc payment in full of all sums secured by this Security Instrument

ifs ’
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(i) All or part of the Property, or a beneficial intereat in a trust owning &ll or part of the Property, is sold

or othetwise transferred (other than by devise or descent), and

(ii) The Property is not oecupicd by the purchaser or gramtee as his or her principal residence, or the

purchiaser or grantee dogs so occupy the Praperty but bis or her credit has not been approved in

accordance with the requirements of the Secretary,
{c) No Waiver. If circumstances occur that would permit Lender o require immediate payment in full, but
Lender does not requite such payments, Lender does not waive its rights with respect to subsequent events,
{d) Regulations of HUD Secretary, In many circumstances regulations {ssued by the Secretary will limit
Lenders rights, in the case of psyment defaults, to require immediate payment in full and foreclose if not
paid. This Security Instrument does not authorize acceleration or foreclosure if not permitted by regulations
of the Sccrelary. .
(e) Mortgage Not Insured. Borrower agrees that if this Security Instrument and the Nots are not determined
to be cligible for insuronce under the National Housing Act within 60 days from the date hereof, Lender
may, 3 its option, require immediate payment in full of all sums securcd by this Security Instrument. A
written statement of any authorized agent of the Sceretary dated subsequent to 60 days from the date hereof,
declining to insure this Security Instrument and thie Note, shall be deemed conclusive proof of such
ineligibflity. Notwithstandiog the foregoing, this option may not be exercised by Lender when the
unavailability of insurance is salely due fo Lender's failure to remit a mortgage insurence premium to the
Seoretary,

10. Relnstatement.” Borrower hes a right to be reinstated if Lender has required immediate payment in full
because of Borrower's failure to pay an amount duc under the Nots or this Security Instrument. This right applies
cven after foreclusure proceedings are instituted. To reinstate the Sccurity Inscument, Borrower shall tonder in a
lumip sum all amounts required to bring Barrower's account current including, to the cxtent they are obligations of
Borrower under this Security Instrument, foreclosure costs and reasonable and customary sttomeys’ fees and expenses
properly associated with the forcclosure proceeding. Upon reinstatement by Bomower, this Security Instrument and
the obligations that it secures shall remain in offees as if Lender had not eequired immediate payment in full,
However, Londer is not required to permit reinstatement ift (i) Lender has accepted reinstatement sfter the
commensement of foreelosure proceedings within two years immediately preceding the commencement of 2 current
foreclosure procecding, (i) reinstatement will preclude foreclosure on different grounds in the future, or {iii)
reinstatement wilt adversely affect whe prority of the lien erested by this Scourity Instrument,

11, Borrower Not Released; Forbearance By Lender Not 8 Waiver. Extension of the time of paymient or
modification of amortization of the sums secured by this Sccurity Instrument granted by Lender to any successor in
interest of Borrower shall not aperate to release the liabifity of the original Barrower or Borrower's successor in
interest, Lender shalt not be required to commence proceedings against any successor in interest or refuse to extend
time for payment or otherwise modify amortization of the sums secured by this Security Instrament by reason of any
demand made by he original Borrower or Bomower's successors in interest, Any forbearance by Lender in oxercising
any right or remedy shall not be 8 waiver of or preclude the exercise of any right or remedy.

12, Successors and Assigns Bound; Jolnt and Severnl Liability; Ce-Signers. The covenants and sgresments
of this Sceurity Instrumnent shall bind and benefil the successors and assigns of Lender and Bomrower, subject to the
provisions of paragraph Hb). Borrower's -covenants and agreements shail be joint and several, Any Borrower who
co.signs ibis Security Instrument but docs not exccute the Note: (a) is co-signing this Sccurity Instrument only to
mongage, grant and convey that Borrower's interest in the Propesty under the terms of this Security Insgument; (b)
is oot personally obligated to pay the sums scoured by this Scourity Instrument; and (c) agroes that Lender and any
other Bomrower may agree to extend, modify, forbear or make any accommodations with regard to the terms of this

Security Instrument or the Note without that Borrower’s consent.
Initials .UL/;’//'J_
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13, Notlees, Any nolice to Bormower provided for in this Scourity Instrument shall be given by delivering it or
by mailing it by first class mail unless applicable law requires use of another method, The notice shall be directed to
the Propesty Address or any other address Borrower designates by notice to Lender. Any notice to Lender shall be
given by first class mail to Lender's address stated berein or any address Lender designates by notice o Botruwer,
Any notice provided for {o this Security Instrument shall be desmed to have been given te Bomower or Lender when
given as provided in this paragraph.

14. Governing Law; Severnbility, This Sccurity Instrument shall be governed by Federal law and the taw of
the jurisdiction in which the Property is located. In the cvent that any provision or clause of this Security Instrument
or the Notc conflicts with applicable law, such conflict chall not sffect other provisions of this Security [nstrument or
the Note which can be given effect without the conflicting provision. To this end the peovisions of this Security
Instrumént and the Note are declared to be severable.

15, Borrower's Copy. Bomower shall be given one conformed copy of the Wots and of this Seourity
[nstrument.

16. Huzardous Substances. Borrower shall not cause or permit the presence, use, disposal, storage, or release
of any Hazardous Substances on or in the Property. Borrower shall not do, nor aliow anyone else to do, anything
afTecting the Propesty that is in violation of any Environmental Law, The preecding two sentences shall not apply to
the prosence, use, or starage on the Properfy of small quantities of Hazardous Substances that are generally
recogoized to be appropriate to normal residential uses and to muintenance of the Property.

Borrower shatl promptly give Lender written notice of any investigation, ¢laim, demand, lawsuil or other action
by any governmentai or regulatory agenoy or private party involving the Property end any Hazardous Substance or
Environmenial Law of which Bomower has actual knowledge. If Borrower leams, or is notified by any governmental
or regulatory authority, that any removal or other remediation of any Hazardous Substances affecting the Property is
necessary, Borrower shall promaptly 1ake all necessary remedial actions in accordance with Environmental Law,

As uscd io this paragroph 16, "Hazardous Substances" are those substances defined as toxic or bazardous
substances by Environmental Law and the following substances: gssoline, kerosene, other flammable or toxic
petroleum products, loxic pesticides and berbicides, volatile solvents, materials containing asbestos or formaldehyds,
and radioactive malerials. As used in this paragraph 16, "Cavironmental Law® mecans foderal laws and lawa of the
jurisdiction where the Property is located that relate o health, safety or envirormental protection.

NON-UNTFORM COVENANTS. Borrower and Lender further covenant and agree as follows:

17, Assignment of Rests. Borrower unconditionally assigns and transfers to Lender afl the rents and revenues
of the Property, Borrower suthorizes Leonder or Lender's agents to calleot the rents and revenues and hereby directs
tach tenant of the Property to pay the rents to Lender or Lender's agents. However, prior to Lender's nolice to
Borrower of Bosrower's breach of any covenant or agreement in the Security Instrument, Borrower shall collect and
receive all rents and revenues of the Property as truste for the benefit of Lender and Borrower, This assignment of
rents constitutes an sbsolute assignment and not an assignmeat for additional security oaly.

If Lender gives notice of breach to Borrower: (a) all rents received by Borrower shall be held by Borrower as
trustee for bencfit of Lender ouly, 10 be applicd to the sums scoured by the Sccurity Instrument; (b Lender shatl be
entitled to collcet and receive all of the rents of the Property; and (c) cach tenant of the Property shall pay all ronte
due and anpaid to Lender or Lender's 2gent on Lender's written demand to the tenant.

Bomower has not executed any prior assignment of the rents and has not and will not perform any act that would
prevent Lender from cxercising its rights under this paragraph 17.

Lender ehall not be reguired to enter upon, take contrel of or maintain the Property before or afler giving notice
of breach to Borrower. However, Lender or s judicinlly sppointed reegiver may do so at any time there is a breach,
Any application of rents shall not cure or waive any default or invalidale any olher right or remedy of Lender. This
assignment of rents of the Property shall terminate when the debt secured by the Security Instrument is paid in full,

Taltlals Al
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18. Foreclosure Frocedure, If Lender requires immediote payment in full under paragraph 9, Lender may
foreclose this Securlty Instrument by [udicial proceeding. Lender shall be entitled to collect all expenses
Incurred In pursuing the remedies provided in this paragraph 18, including, but not limited to, reasonable
sttorneys' fees and costs of title evidence, )

If the Lender's interest in this Security Instument is beld by the Secrelary and the Secretary requires
immediate payment in full under Parsgraph 9, the Secretary may invoke the nonjudicial power of sele
provided in the Single Family Mortgage Forcelosure Act of 1994 ("Aet®) (12 U.S.C. 3751 efseq.) by requesting
a foreclasure commlissioner designated under the Act fo commence foreclosure and to sell the Property as
provided in the Act. Nothing in the preceding sentence shall deprive the Secretary of any rights otherwise
availnble to 8 Lender under this Paragraph 18 or applicable law.

19. Release, Upon payment of alt sums secured by this Security [nstrument, Lender shall release this Security
Instroment without charge to Burrower, Borrower shall pay any recordation costs.

20. Walver of Homesteed, Borrower waives all right of homestead exemption ip the Property.

21, Riders to thls Security Instrument. If one or more riders are executed by Borrower and recorded tugelber
with this Sccurity Instrument, the covenants of each such rider shall be incorporated into and shall amend and
supplement the covenants and agreements of this Security Instrument as iF the rider(s) were a part of this Security
Instrument. {Check applicable box(es)].

[ Condominium Rider [ Adjustable Rate Rider [ Growing Equity Rider
(] Planned Unit Developrzent Rider [ Graduated Payment Rider ] Other [Specify]

LOAN NOu

N{IL) s
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BY SIGNING BELOW, Bomrower sccepts and agrees to the terms contained in this Seeurity Instrument and in
sny rider(s) executed by Borrower and recorded with it.
Wittiesses:

P (Seal)

MARI(}:%:/ ' -Borrowes
a /ﬁ/o% (Scal)

«Borrower
MARTHA LOPEZ

(Seal) . (Seal)
-Borrower ] «Borrower
(Seal) {Seal)
+Borrowver -Bomasver
(Seal) {8cal)
<Barrower . . «Borrower

STATE é)'F ILLINOIS, - E l y County ss!
Livin 531‘:7’) . 8 Notary Public in and for said county and state do hereby certify

that
MARIO A LOPEZ AND MARTHA LOPEZ

» personally known to me to be the same person{s) whose name(s)
subscribed to the fomgnmg instrument, appeared before me this day in person, and acknowledged that he/she/they
signed and defivered the szid instrument as hisher/ibeir e and voluntary act, for ibs uses and putposcs therein st
forth,

Given under my hand and official seal, this 209’ " dayof e, 2003/
My Commission Expires; ¢ .,A et
Nolawy Public O
é O!;FICIAL SEAL*
lon
{ Nola m’ﬁi. of lliingis
Em!m 472672011
LOAN NGO«
#HN(IL)  (oa0m)
BocrReEP SERVICES, INC. FORM - MSTGILG-3214 Pagasels
ORIGINAL
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ATTORNEYS' TITLE GUARANTY FUND, INC.

LEGAL DESCRIPTION

Legal Deseription:

LOT 713 IN CAROL STREAM UNIT 8, BEING A SUBDIVISION OF PART OF THE SOUTHEAST QUARTER OF SECTION
30, TOWNSHIP 40 NORTH, RANGE 10, EAST OF THE THIRD PRINCIPA), MERIDIAN, ACCORDING TO THE PLAT
THEREQF RECORDED SEPTEMBER 10, 1962 AS DOCUMENT R62-31592, IN DUPAGE COUNTY, ILLINQIS.

PERMANENT INDEX NUMBER: 02-30-411-017

Permancot Index Number:
Property iD: 02304110147
Property Address:

643 ADOBE COURT
CAROL STREAM, {L 60183

i

FRED BUCHOLZ R2008-112721 DUPAGE COUNTY RECORDER
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PERSONAL INFORMATION REDACTED

|

EXHIBIT

< NOTE
Multlstate
JUNE b2, 1608 WINFIELD .- JLLINOIS
s}
643 ADDRE. COURY
CAROL STREAM, ILLINOIS §0188
{Proparty Addreas}

1. PARTIES

"Borrower® means each person signing &f the end of this Note, and the person's successors and assigns, "Lender” means
SECURITYNATIONAL MORTGAGE COMPANY, A UTAH CORPORATION

and its suecessors and assigns.
2, BORROWER'S PROMISE TO PAY; INTEREST
In rgtum for a loan reccived from Lender, Borrower promises to pay the principal sum of
TWO BUNDRED THIRTY SIX THOUSAND ONE HUNDRED NINETY THREE AND 00/10¢-——-

Doliars (U.S. $ 236,193.00 ), plus interesy, to the order of Lender. Interost will bs charged on vnpaid principal,
from the date of dishursement of the loan proceeds by Lenoder, ai the rate of SIX AND 130/1600
perceat §.250 %4} per year until the full amount of principal hag been paid.

3, PROMISE TO PAY SECURED
Borrower's promise to pay is secured by 8 morigage, deed of trust or similar security instrument that is dated the same date
23 this Nott and calfed the *Security Instrument.® The Security Instrument protects the Lender from losses which might result if

Bomower defaults under this Nots,
4. MANNER OF PAYMENT
(A} Time
Borrower shall make a payment of principal and interest to Lender on the first day of each month beginning on
Fiting o1, 1008 . Any principal and interest remaining on the first day of JUNE ,
2038 , will be due on that dats, whicl is called the *Maturity Date*
{B) Place
Payment shall be mada at 5300 SOUTH 360 WEST, SUTTE 130
MURRAY, UTAIf 84113 or at yuch place ss Lender may designate in writing
by notice to Borrower.
(C) Amonnt
Ezch monthly payment of principal and interest will be in the amount of U.8. § t,454.28 -, This amount

witl be part of a larger menthly payment required by the Security Instrument, that shail be applied to principal, interest and
other items in the order described in the Security lnstrument.
(D) Allonge {o thh Note for payment adjustments )
If an allonge providing for payment adjustments is exceuted by Borrower together with this Nots, the covenants of
the sllonge shatl be incorperated into and shall amend and pplement the covenants of this Note as if the allonge were a part of
this Note, [Check appiicable box]

[Dorsdusted payment Alionge {_Jrowing Bauity Altonge ([ Jotter {epecity)

5. BORROWER'S RIGHT T0 PREPAY

Borrower has the right to pay the debt evidenced by this Note, in whole or in part, without charge or penslty, on the first
day of any month. Lender shall sccept prepsyment on other days provided that Borower pays interest on the amount prepaid for
the remainder of the month to the extent required by Lender and permitted by regulations of the Secretary, If Borrower makes a
partial prepayment, thers will bo no changes in the due date or in the amount of the monthly payment unless Lender sgrees in
writing to those changes,

= Note

SH i

VIAP Mhixigare Sk Kone (HO7R21-12
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6. BORROWER'S FAILURE TO PAY
(A) Laie Charge for Overdue Payments

If Lender has not received the folt monthly payment required by the Security Instrument, as described in Pamgraph
4(C) of this Note, by the end of fifteen calendar days sfter the payment is due, Leadér may cotlect a lats charge in the amount
of FOUR percent ( 4.000 %) of the overdue amaunt of each paymvat.

(@) Defrult .

If Borrower defaults by failing to pay in full sny monthly payment, then Lender may, cxcept 2 limiled by reguiations
of the Secretary in the case of payment defaults, require immediste payment in full of the principal balancs remaining due and
alt sccrued Interest, Lender may chooss not to exerclss this option without waiving ils rights in the cvent of any subsequent
defanit, In many circumstances regulations issued by the Secretary will limit Lender's rights to require immediats payment in
full in the case of payment defanlts. This Note doss not authorize acceleration when not permitted by HUD regulations, As vied
in this Note, "Secretary” means the Secretary of Housing and Urban Development or his or her designae.

(C) Payment of Corts and Expenses
If Lender has required immediate payrent in full, as described above, Lender may require Bomrower to pay costs and

expenses including reasonable and customary stiomeys' fees for enforcing this Note (o the cxtent not prohibited by sgplicable

law, Such fees and costs shall bear nterest from the date of disbursement at the same rate as the principal of this Note,

7. WAIVERS

Berrower end any other person who has obligations under this Note waive the rights of presentment and notics of
dishonor, "Presentment” means the right to require Lender to demand payment of amounts due, "Notice of dishonor® means the
right to require Lender to give notice to other persons that amounts due have not been paid.

4. GIVING OF NOTICES

Unless applicable law requires 4 differont method, any notice that must ba given te Borrower under this Note will be given
by detivering it or by mailing it by first ¢lass mail to Borrower at the property address sbove or at & different address if
Borrower has given Lender a otice of Borrower's differcnt address,

Any notice that must be given to Lander under this Note will be given by first class mait to Lender at the zddress stated in
Paragraph 4(B} or st a different address if Borrower is given a notice of that dilferent sddress.

9. OBLIGATIONS OF PERSONS UNDER THIS NOTE

If more than one person signs this Note, each person is fully aud personally obligated to keep alt of the promises made in
this Nets, Including the promise to pay the full amount owed, Any person who is a guarsntor, surety of sndorser of this Nots [s
also obligated to do thess things, Any person who takes over these obligations, including the obligations of a guarantor, surety
or cudorser of this Nots, is 8lso obligated to keep all of the promises made in this Nole. Lender may enforee its xights under this
Note zgainst each person jodividually or against all signatories together, Any one pérson signing this Note may be required to
pay all of the amounts gwed under this Nots,

BY 81 BELOW, Bomrower accepts and agrees to the terms and covenants contained in this Note.
o .

N ' {Seal) {Seal)y’
mnfo:% - e “Rorovet
(Seal} (Seal)

Bahyrwer -Borrower

{Seal) : {Seal)

-Botrower -Borrower

Doczer Snces Ivc, 1083 . FRANMKE-5$) Page L of2
ORIGINAL
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without recouise
SocurityNational Moriasge Company
e/um's 4, vice Prosidunt
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§ Sscraiary ot ouw fTOJIE OR0RR F
! Weshington ., "‘Jﬁb"’wu_
B

N i
Uatn MiDe
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ALLONGE TO NOTE
Instrument Type: NOTE
Original Maker: MARIO A LOPEZ
Original Lender: SECURITYNATIONAL MORTGAGE COMPANY, A UTAH
CORPORATION
Date of Instrument: 6/2/2008
Original Principal Amount: $ 236,193.00
Property Address: 643 ADOBE COURT CAROL STREAM, IL 60188
Mortgage Note duly endorsed to QUEEN'S PARK OVAL ASSET HOLDING TRUST
without representation, warranty or recourse.
THE SECRETARY OF HOUSING AND URBAN
DEVELOPMENT
by Queen's Park Oval Asset Holding Trust its Attorney
! In Fact '
i By: .
I Qs

Kelli J. Airis, Vice President
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IN THE CIRCUIT COURT FOR THE I8TH JUDICIAL CIRCUIT
DUPAGE COUNTY - WHEATON, ILLINOIS

U.8. Bank Trust National Association, not in it is

individual capacity but solely as Owner Trustee for

Queen's Park Oval Asset Holding Trust

PLAINTIFF
No. 2014 CH 000473
Vs. RESIDENTIAL
Mario A. Lopez a/k/a Mario Augusto Lopez-Franco; et
al.
DEFENDANTS
VERIFIED AFFIDAVIT OF ROBERT H. RAPPE, JR.

1, the undersigned, am over the age of eighteen years old, and state that the following are true

and correct statements based on my personal knowledge:

. My name is Robert H. Rappe, Jr. and I am a Managing Attorney of Codilis & Associates,
P.C. (“Codilis”), counsel for Plaintiff herein. If called as a witness, I could personally
testify to the facts contained herein,

2. Tam familiar with the business practices of and the business records kept by Codilis as I am
involved with the same as a routine function of my position with Codilis. 1 have personal
knowledge of the matters herein attested to, as established below,

3. Attached hereto as Exhibit 1 is an image of a screen reflecting the imaging of the Original
endorsed Note in this matter that was imaged into Codilis’ case management system.

4, The image establishes that the Original endorsed Note was scanned into and imaged in
Codilis’ case management system on March 10, 2014 by employee Maggee Omielan.

5. Accordingly, the Original Note was in the possession of Codilis, as counsel for Plaintiff,
prior to the initiation of the instant action on March 11, 2014,

6. Exhibit 1 is a record that was kept in the ordinary course of Codilis’ business, and it is the
ordinary business practice of Codilis to keep such records on the files which it handles.

7. 1 further have personal knowledge that when Cedilis receives original Mortgages and Notes
from its clients, they are imaged into case management system at or near the time that they
are received, and an electronic copy of the same is stored thereafter. The original
documents are then stored in a secure, fire-proof room that is only accessible by authorized
Codilis employees.

5_5.1:._{:'_@1,_._. FEEFTAPPEPREETRS TRE TEY SR
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8. Attached hereto as Exhibit 2 is a copy of the original Note, with the loan number redacted
as it existed on March 11, 2014, Exhibit 2 is an imaged copy of the Note that is
electronically stored, as described above.

9. The original Note was subsequently returned to the servicer, after the initiation of the
instant action, in order to obtain an endorsement to Plaintiff. Attached hercto as Exhibit 3
is a copy of the original Note with the additional endorsement to Plaintiff,

10. [ have viewed the original Note and Exhibit 3 constitutes a true, accurate, and complete

copy of the original document that is currently in Codilis’ possession, and that was received
by Codilis as described above.

YERIFICATION

Under penalties as provided by law pursuant to Section 1-109 of the Cade of Civil Procedure, the
undersigned certifies that the statements set forth above are true and correct, except as to matters
therein stated to be on information and belief and as to such matters the undersigned certifies as’
aforesaid that he verily believes the same to be true.

Codilis & Associates, P.C.

15W030 North Frontage Road, Suite 100
Burr Ridge, IL 60527

(630) 794-5300

DuPage #15170

14-14-04231

EroFTeTIITT toasrnnringrs minsT Aoy

[}
P

D2F SUBMITTED - 1810419874 - DUPAGEAPPEAL - 01/13 o 17 11:13:0 DOCUMENT ACCEPTED ON: 011312017 11:57:34 AM C0000362
SUBMITTED - 1201570 - Daniel Khwaja - 6/8/201 115 AM




123680

2 16.0967 0000363

EXHIBIT 1

— g vt 5 - _ mz—ers
EATTITITV LN 1 srasTmasasas wmnaIuLs .

T2F SUBMITTED - 1810419874 - DUPAGEAPPEAL - 01/13/2017 1£:12:01 AM DOCUMENT ACCEPTED ON: 01/13/2017 11:57:34 AM C0000363
SUBMITTED - 1201570 - Daniel Khwaja - 6/8/2018 11:15 AM




123680

2-16-0067 C0000364

rﬁ-‘; 14-14-04231 - (CbP) - Marioc A: Lopez (Corwen‘tionall -loan # & .
Attention | Hourly Biina [ERGERRTRERITTEY ' i

A e -

) Document - Endorsed Note @

§ Generel | View | Hisog [ Tocaton] .
i - General——— — - - —
Eoider: [ongnalDoes v} DocumentTypes: [EndosedNote =]
i| Received From: T AotmedToi- . T
A o iThibeled] [T T oefait |

. Tiacking infc:
i . ik |

by : -l e —
« | document i alnk [Orignal ]_.Jf  Entered By [Barbara Donahus (3/7/14 8:35p). :

-1t P

| D Incongits Scerned By [HOMIELAN (Refied) (1011 6302), |

+{ [into Sacy of HUD ‘
k]
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Asslgnment o!Mortg:ge Serdd Any Notlces To Assigoes,

For Vahmhlz Considertiion, the enderdgnet, THE SECRETARY GF HOIRING AND URBAN DEVELOPMENT 451 75 Streat WY,
Wasblogton, DC 204 10 (Astignor) by (e procot does agdgn s st over, without rocourss, to U8, BANK TRUST NATIONAL
ASSOCIATION, NOT IN TTB INDIVIDUAL CAPACTTY BUT BOLELY AS OWNER TRUSTEE FOR QUIEN'S PARK OVAL ASSET
HOLDING TAUST 30X Delawars Aveous, $1h Floor, Wikniagtos, DT 19801 (Assignes) the domibed mortgage with all imeresy, all Bens, any
rights due o7 10 becone due thermon, exccnted by MARID A LOPEZ AND MARTHA LOPEL.  Sald oworizage Detad: &/2/1008 i recordad in
the Siate of IL, Cousty of DuPags va 1/17/2001, Docamecrit ¥ R200H-112721 AMOUNT: $ 134,190.08 SEE ATTACHED EXHIBIT A

Parcel # 02-30-43 1017 Property Address: 643 ADOBE COURT, CAROL STREAM, R, 60113

N WITHESS Mmmwmwmmmmuhnmmmummwmwmmam

Exeouted oni
IHESEGLETARYOFHOUSNGANDU'RBAN DEVELOPMENT by Quen's Park Orval Atset Holding Trust s Attamey Tn Fact

W L

Kelli J, Airls, Vico President

Sauthinks, TX 76097

Smia of Texms, ty of Tarrent

] before me, wwmmummmwmwmhvummwwwmw
AmHomliumlnMMmBmARYOFHOUSEHGANDURBAN DEVELOPMENT mnd tha be/she execoted the
forepoing instrament sad thet such exerution was dase 83 tha fiee sl 423 deed of THE SECRETARY OF HOUSING AND URBAN
DEVELOFPMENT ,

R i TN

o T

Notary public, M, Conrer
w“ ) "‘EID&H' (N m.!ﬂl‘

0. PuPege ' 2ICAMHUIVAOMA

FRED BUCHOLZ R2014-005929 DUPAGE COUNTY RECORDER
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&8%0 IN THE CIRCUIT COURT FOR THE 18TH JUDICIAL CIRCUIT
DUPAGE COUNTY - WHEATON, ILLINOIS

U.S. Bank Trust National Association, not in it is
individual capacity but solely as Owner Trustee for

Queen's Park Oval Asset Holding Trust

PLAINTIFF
No. 2014 CH 000473

Vs, RESIDENTIAL
Mario A. Lopez a/k/a Mario Augusto Lopez-Franco; et.
al. SO -
DEFENDANTS T ,1:\ +
:—,: -:.‘:; a e cctl:-)
ORDER 55 il
n‘f‘:; ~\\ iy

Bt

THIS CAUSE COMING ON TO BE HEARD on motion of the Plaintiff, U. S Bank Jruste
National Association, not in it is individual capacity but solely as Owner Trustee for Queen &Par
Oval Asset Holding Trust, the Court having jurisdiction over the parties and subjcct matter @_;ald

being fully advised in the premises;

IT IS HEREBY ORDERED:

1. Defendants are granted 28 days to respond to Plaintiff’s Motion to Dismiss
Defendants’ Affirmative Defenses;

2. Plaintiff is granted 21 days thereafier to reply;

3. Hearing on Plaintiff’s Motion to Dismiss Defendants’ Affirmative Defenses is set

i

COO(%SO

.ﬂﬂéﬂ

=)

for October 27, 20]4 at 1;30pm in room 1003,
| /. 7 4>4. S ¢

Y. Shrjee &/27 /Y (o

DATED: -{{-1¢f

Wy -

/ v" P IJUDGE

Codilis & Associates, P.C,

15W030 North Frontage Road, Suite 100
Burr Ridge, IL 60527

(630) 794-5300

DuPage #15170

14-14-04231

4TI BM-—!NNB-—!V
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STATE OF ILLINOIS

UNITED STATES OF ANMERICA
iN THE CIRCUIT COURT OF THE EIGHTEENTH JUDICIAL CIRCUIT

COUNTY OF DU PAGE

“17

Vs BanlK T:!si' Nt | E\é = ‘—Tﬂ

[

\seud'ioa Fad ']
R Jo il 473 AR —

v CASE NUMBER prmas T

TRl I N -
spEds = [N

Moo A. Lepezsetal. -
SN =)

{:
File Stamp Here
ORDER

This cause coming before the Court; the Court being fully advised in the premises, and having jurisdiction of the

subject matter, [T IS HEREBY ORDERED:
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Name: CZOCL l\\ D PRO SE

DuPage Attorney Number: _{<1 20

Attorney for: Plant: ¢

Address: _ 180030 N. Cloertage Lf Y

City/State/Zip: _Ror Ridae T 652D ludge

Telephone: _ 6§30 A4 K o0 Date: [0 A7-14
= g lind i

HRIS KACHIROUBAS, CLERK OF THE 18th JUDICIAL CIRCUIT COURT@
WHEATON, ILLINOIS 60187-0707 .
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\
U STATE OF ILLINQIS ¢

a ~
|10
US Q)qn\( Q:,TTUfp/b

vs

Mario A. Lope e .

UNITED STATES OF AMERICA

daldcd Y

CASE NUMBER

ORDER

C
IN THE CIRCUIT COURT OF THE EIGHTEENTH JUDICIAL CIRCUIT

OQUNTY OF DU PAGE

2116 {Rev. 613

e w181
JHL 10 W23

SIONITTN A LRNDY 3594 N8
U R

2y
v S

N Hd 81 YR SL

O-"'f""’
A

File Stamp Here

This cause coming before the Court; the Court being fully adwscd in the premises, and having jurisdiction of the
subject matter, ['T IS HEREBRY ORDERED:
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Name: ( chl'.l-s [JPROSE

DuPage Attorney Number: 11 2¢

Attorney for: __[Ple 7€t j

Address: wlpde

City/State/Zip: e Tt 2 Judge
Telephone: 4 30 799 L lew Date: T

1S CHIROQUBAS, CLERK OF THE 18th JUDICIAL CIRCUIT COURT
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STATE OF ILLINOIS UNITED STATES OF AMERICA COUNTY OF DU PAGE
/ [/L{D IN THE CIRCUIT COURT OF THE EIGHTEENTH JUDICIAL CIRCUIT
US ang [Tt WAt ﬂx&oc,}-’ﬁ % -
w tf‘.dmc‘vf"{cﬁp"“\g ?,U* ;;‘”“11 So % 2| ﬁ |
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fiasey el CASE NUMBER e N
v zoEm =
Y r
ST T AT
Marw lepol eX.of- =ZRP = U
£ {4
& £
File Stamp Here
ORDER

This cause coming before the Court; the Court being fully advised in the premises, and having jurisdiction of the
subject matter, IT IS HEREBY ORDERED:

—p\qlfﬂ?gsf,( Metiom, To Sre Nfondost e’ A~ :MW%

1y aranted;
p—
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Narme: Cod\\.; [ ]PROSE ENTER: /

DuPage Attorney Number: 9 1.0 )
Attorney for: p‘,mm’ﬁ('{ /
Address: 1§00 N, Frxngp- (4 7

City/State/Zip: _(oirt” Ry L G U Y Judge
Telephone: __ 4 20 781 5300 Date: /-H= 8

CHRIS KACHIR
o R AT T | AT IS KACHIROUBAS, CLERK OF THE 18th JUDICIAL CIRCUIT COURT ©

bl : WHEATON, ILLINOIS 60187-0707
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Qa’}o IN THE CIRCUIT COURT FOR THE 18TH JUDICIAL CIRCUIT
DUPAGE COUNTY - WHEATON, ILLINOIS

Ty,

U.S. Bank Trust National Association, not in it is
individual capacity but solely as Owner Trustee for
; Queen’s Park Oval Asset Holding Trust
| PLAINTIFF
! No. 2014 CH 000473
. Vs. RESIDENTIAL
E Mario A. Lopez a/k/a Mario Augusto Lopez-Franco; et, . "‘“‘;ﬁ
al, € WX
; DEFENDANTS : EN
ORDER FOR SUMMARY JUDGMENT 553 1
‘ ey ‘ "

i&‘!ﬁm

-‘,'—-" et
This matter coming to be heard on Plaintiff's Motion for Summary Judgment, %fendian\t(s).ﬂ;hgvin’ .
i Answered Plaintiff’'s Complaint to Foreclose Mortgage, the Court having reviewed said AnsWer and

COOOOE?@LZ'

ol . X,

G Al
& A

; D,‘.'__“.."..'..-

w N

2

) —ipnl N
U

determining that said Answer, as pleaded without sufficient supporting documentation, does not
raise a genuine issue of material fact sufficient to preciude the entry of Summary Judgment in favor

of Plaintiff, the Court being otherwise duly advised in the premises;

NOW, THEREFORE, IT IS ORDERED:

Plaintif’s Motion for Summary Judgment is granted. Summary Judgment and Judgment of
Foreclosure and Sale is hereby entered in favor of Plaintiff and against the following Defendants:

: Mario A. Lopez a’k/a Mario Augusto Lopez-Franco ¢ : .
& J & ﬂ/’,p r/"//t /Vr/%é]\

E Martha D, Lopez. , /701/,}8) Y. 2,94 LAt

: Dedehds’ oo
: o fs ENTERED: w

§ & Judge
¢
}

DATED: “71i2 Jiy

, Codilis & Associates, P.C,
15W030 North Frontage Road, Suite 100
Burr Ridge, IL 60527
_ (630) 794-5300
. pleadings@il.cslegal.com
DuPage #15170
14-14-04231
NOTE: This law firm is a debt collector.
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?wo IN THE CIRCUIT COURT FOR THE 18TH JUDICIAL CIRCUIT
} 180 ' DUPAGE COUNTY - WHEATON, ILLINOIS

U.S. Bank Trust National Association, not in it is individual
capacity but solely as Owner Trustee for Queen's Park Oval
Asset Holding Trust

PLAINTIFF

No. 2014 CH 000473

Vs, RESIDENTIAL

Mario A. Lopez a/k/a Mario Augusto Lopez-Franco; et. al.
DEFENDANTS

ORDER CONFIRMING SALE (ORDER APPROVING) . =
T 77 7 ANDORDER OF POSSESSION '

[~ RON 9
|

?:'_ :o‘::‘:], [ - H
NOW COMES U.S. Bank Trust National Association, sot in it is individual capacity bff_t%gjpfj’as Owner {ﬂ
Trustee for Queen's Park Oval Asset Holding Trust by and through its attorneys, Codilis'&iAsq_-’cciates';TP.C.;-

and the Sheriff of DuPage County or Sale Officer, and files herein his report of sale and afguibgﬁon dﬁhe Kf:j

i
proceeds of sale of the premises involved herein; k)

THE COURT FINDS that:

1. The Sheriff or Sale Officer has proceeded in accordance with all the terms of the Judgment

heretofore entered in conducting the sale of the premises involved herein and in distributing the
proceeds derived from said sale;

P mam s v

2. The Notice of Sale, as required pursuant to 735 ILCS 5/15-1507(c), has been properly given.

r—— i it - ——

3. The terms of the sale were fair and conscionable and the sale was conducted fairly without fraud.

4. U.S. Bank Trust National Association, not in it is individual capacity but solely as Owner Trustee
for Queen's Park Oval Asset Holding Trust including its insurers, investors, and agents, or its assigns
is entitled to possession of the subject property as of the date thirty (30) days after the entry of this
order and that U.S. Bank Trust National Association, not in it is individual capacity but solely as
Owner Trustee for Queen's Park Oval Asset Holding Trust including its insurers, investors, and
agents, or its assigns is entitled to a Deed to the subject property to be issued after entry of this Order.

IT IS HEREBY ORDERED that:

1. The sale of the premises involved herein on 10/20/16 conducted by said Sheriff or Sale Officer and
the distribution by him of the proceeds of sale and his report of sale and distribution be, and are
hereby in all respects, approved, ratified and confirmed;

2. The Sheriff or Sale Officer issue a deed to U.S. Bank Trust National Association, not in it is

 individual capacity but solely as Owner Trustee for Queen's Park Oval Asset Holding Trust including
4 its insurers, investors, and agents, or its assigns pursuant to the findings of this Court as set forth

DOCUMENT ACCEPTED ON: 01/13/2617 11:57.36 AM C000065 1
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3. The Deed to be issued hereunder is a transaction that is exempt from all transfer taxes, either state
or local,

4. U.S. Bank Trust National Association, not in it is individual capacity but solely as Owner Trustee
for Queen's Park Oval Asset Holding Trust including its insurers, investors, and agents, or its assigns
be granted an order of possession of the subject property effective thirty (30) days after the entry of
this order. Said order is enforceable against all party defendants named herein including:

Mario A. Lopez a/k/a Mario Augusto Lopez-Franco; Martha D. Lopez

at the subject property commonly known as:

643 Adobe Court
Carol Stream, IL 60188.

If said occupants fail to surrender possession of the subject property within thirty (30) days after the_
date of entry of this order, then after thirty (30) days from entry of this order, the Sheriff for DuPage
County is directed to gject and remove said occupants from the subject property and to put U.S. Bank
Trust National Association, not in it is individual capacity but solely as Owner Trustee for Queen's
Park Oval Asset Holding Trust including its insurers, investors, and agents, or its assigns, in full and
complete possession of the property set forth above;

5. There be an IN PERSONAM deficiency judgment against

Mario A. Lopez a/k/a Mario Augusto Lopez-Franco
in the sum of $144,857.75 with statutory interest thereon,

6. The Sheriff for DuPage County or Sale Officer is directed to issue Duplicate Original Certificates
of Sale in recordable form which Cemﬁcate(s) shall be freely assignable;

PO ST YRR STy D S YR I SRR i L T T Iy

7. That any Special Right to Redeem, if applicable, pursuant to 735 ILCS 5/15-1604, shall expire 30
days after entry of this order;

- 8, That the Municipality or County may contact the party below with concerns about the real
property:

Name: Jahni Triano, as agen, agent of U.S. Bank Trust National Assoclatlon, not in its.individual
capacity but solely as Owner Trustee for QueenAys Park Oval Asset Holding Trust

Address: 5016 Parkway Plaza Blvd, Suite 200
Charlotte, NC 28217

Phone: 704-426-8964

9. 735 ILCS 5/9-117 is not applicable to this order. This is a final and appealable order with no
just cause for further delay..

ENTER;
Judfe

DATED: [/ ) /G

SO e ND O

12F SUBMITTED - 1810419874 - DUPAGEAPPEAL - 0E/13/2017 11:13:01 AM DOCUMENT ACCEPTED ON; 01/13/2017 11:57:36 AM Co0o0652
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Codilis & Associates, P.C.

15W030 North Frontage Road, Suite 160
Burr Ridge, IL 60527

(630) 794-5300

pleadings@il.cslegal.com

DuPage #15170

14-14-04231

NOTE: This law firm is a debt collector.,
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APPEAL TO THE APPELLATE COURT OF ILLINOIS
FOR THE SECOND DISTRICT
IN THE CIRCUIT COURT FOR THE 18TH JUDICIAL CIRCUIT . =00 7o
DUPAGE COUNTY- WHEATON, ILLINOIS Chiris Kachiroubas.

e Tiad B the § 8k Jadicial Circiik Court
Jeprrssaee DuPage County sevgessss:

1J.8. Bank Trust, National Association, TRANS#: 3921183 .\
not in its individual capacity but solely %ﬁ&%ﬁ}fﬁdﬁ 16 /20 .

) FILEDATE : 1171672016, -
as Owner ’Ijrustee for Queen’s Park Oval Date Submiitted -11/16/2016 05:06 PM
Asset Holding Trust “Date Accepted « 11/17/2016 09:40 AM

"LAURAGEIB . 5 o
Appellee, Reviewing Court No. K e
V. Cireunit Court No. 2014 CH 000473

Matio A. Lopez a/k/a Mario Angusto Judge Robert Gibson
Lopez-Franco; Martha D. Lopez;
Unknown Owners and Non-Record

Claimants

Appellants. )

NOTICE OF APPEAL UNDER SUPREME COURT RULE 301 AND 303,

Mario A, Lopez and Martha D. Lopez, by and through their counsel, hereby appeal to the
Appellate Court of Illinois, Second District, from the following orders:

1) The order entered in this cause on October 27, 2014, granting Plaintiff-Appellee, U.S.
Bank Trast, National Association its Oral Motion to File an Amended Complaint {and
any order incorporated therein);

2) The order entered in this cause on March 18, 2015, dismissing Defendant-Appellants’
Combined Motion to Dismiss Plaintiff’s Amended Complaint Pursuant to 735 JLCS 5/2-
619.1 and Illinois Supreme Court Rule 113 (and any order incorporated therein);

3) The order entered in this cause on November 4, 2015, granting Plaintiff-Appellee, U.S.
Bank Trust, National Association its Motion to Strike Defendants’ Affirmative Defenses
(and any order incorporated therein);

4) The order entered in this cause on July 18, 2016 by the Circuit Court of DuPage County,
granting Plaintiff-Appellee’s Motion for Summary Judgment, and Judgment of
Foreclosure and Sale (and any order incorporated therein);

12F SUBMITTED - 1810419874 - DUPAGEAPPEAL - QE132017 15:13:00 AM OCEME ACCEPTED ON: 7
2016-11-16- 11 06 150’ D e
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5) The order entered in this cause on November 7, 2016 granting Plaintiff-Appellee, U.S,
Bank Trust, National Association its Motion to Confirm Judicial Sale (and any order
incorporated therein);

The above listed orders are collectively referred to as the “Orders.”
Appellants Mario A. Lopez and Martha D. Lopez pray that this Court:
1) Reverse the Order granting the Oral Motion to File an Amended Complaint; and

| 2) Reverse the Order dismissing the Combined Motion to Dismiss Plaintiff’s Amended
Complaint Pursuant to 735 ILCS 5/2-619.1 and Hlinois Supreme Court Rule 113; and

3) Reverse the Order granting the Motion to Strike Defendants’ Affirmative Defenses; and

4) Reverse the Order granting Summery Judgment and Judgment of Foreclosure and Sale on
behalf of Plaintiff-Appellee; and '

5) Reverse the Order granting the Motion to Confirm Judicial Sale; and
6) Dismmiss Plaintiff-Appellee’s Complaint to Foreclose with prejudice; or
7) Remand this matter to the Circuit Court for implementation of the above, including the
conduct of any evidentiary hearings and discovery necessary fo implement further
proceedings of the caunse; and
8) Assess the costs related to this appeal to the Plaintiff-Appellee; and
~9) Grant such other and full relief as may be just and appropriate.

SEE ATTACHED LIST OF APPELLANTS AND THEIR COUNSEL

BY:

e

Daniel Khwaja, Esq.
Attorney for Mario A. Lopez and Martha D. Lopez

Prepared by:

Daniel Khwaja, Hsq.
North Legal Services
2342 West North Avenue
Chicago, Illinois 60647
PH: (773) 235-9300

Fax: (773) 235-9305

ARDC No. 6305287
DuPage No. 272384

12F SUBMITTED - 1810419873 - DUPAGEAPPEAL - 01/13/2087 11:13:01 AM C ENT ACCEPTED ON: 01/13/2017 11:57: hyS
ocunlent received on 2016-11-16. TOAJE\?BT)OC 1 Ol df 15717/351]3 8‘}:41:42 #
SUBMITTED - 1201570 - Daniel Khwaja - 6/8/2018 11:15 A"M pmenaceeplecon UBIOR6LI8

C0000656




123680

2-16-0967 C0000657

APPELLANTS REPRESENTED BY DANIEL KHWAJA
Lopez, Mario A.

Lopez, Martha D.

Prepared by:

Daniel Khwaja, Esq.
North Legal Services. .
2342 West North Avenue
Chicago, llinois 60647
PH: (773) 235-9300

Fax: (773) 235-9305
ARDC No. 6305287
DuPage No. 272384

12

C0000657
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